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Re: Request for Review of Professional Ethics Committee Advisory Opinion 12-1
Dear Mr. Schwait and Ms. Tarbert:
The three United States Attorneys for Florida respectfully request the Board Review
Committee On Professional Ethics (“BRC”) to review Proposed Advisory Opinion 12-1 (“PAO
12-1”) of the Professional Ethics Committee (“PEC”), and to reverse the PEC’s action, resulting
in withdrawal of PAO 12-1. The proposed opinion 1 is an overly broad, incorrect and intrusive
curtailment of lawful plea agreements, which have been approved by trial courts and affirmed by
appellate courts for many years. PAO 12-1’s internal analysis is fatally flawed and misapplies
Rules 4-1.8(h), 4-1.7(a)(2), 4-8.4(d), and 4-8.4(a) of the Rules Regulating the Florida Bar. PAO
12-1 prescribes what constitutes the “due administration of justice” in ways that amount to
substantive legal pronouncements and policy choices better left to legislative enactment, judicial
rules of criminal procedure, and judicial construction. Indeed, federal appellate courts for two
decades have found the conduct at issue to be consistent with the due administration of justice,
and Florida appellate courts that have addressed the issue concur. PAO 12-1’s sweeping
condemnation of a plea-agreement term as unethical inappropriately limits the parties’
negotiation options, and has already been envisioned by a Florida federal court as possibly
depriving criminal defendants of their Sixth Amendment right to counsel. 2
1
2

A copy is appended as Attachment A.

See discussion below of Guillen-Rivera v. United States, 2012 WL 3522672, *8 n.6
(M.D. Fla. Aug. 15, 2012).
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I. History of PAO 12-1
In March 2011, a Florida criminal defense attorney wrote to staff Ethics Counsel and
requested an opinion under the Florida Rules of Professional Conduct regarding
(1) whether a criminal defense lawyer has a conflict of interest that precludes him
from advising a client whether to agree to a waiver of post-conviction rights that
includes waiving any claim of past or future ineffective assistance of counsel by
that lawyer, and (2) whether a prosecutor may, as part of a plea agreement, insist
on a waiver of post-conviction rights that includes waiving any claim of past or
future ineffective assistance of counsel or prosecutorial misconduct.
See March 1, 2011, Request for Written Opinion (included in Attachment B). The inquiry
focused on federal criminal practice within Florida, and cited plea agreement provisions in plea
agreements negotiated in the Middle and Southern Districts of Florida in which the bargained-for
terms included the guilty-pleading defendant waiving the right to challenge his or her conviction
or sentence “collaterally,” that is, typically pursuant to 28 U.S.C. § 2255, the federal statutory
equivalent of a habeas corpus action. (Such challenges are what the inquirer’s letter refers to as
post-conviction claims.) 3
A few weeks later, Assistant Ethics Counsel Jeffrey Hazen declined, in writing (see letter
of March 29, 2011, included as part of Attachment B), to render an advisory ethics opinion
because there was no previous precedent or underlying bar policy on which to base an advisory
ethics opinion. The inquiring attorney made a written request for the PEC to review that
declination, see Attachment B.
The PEC’s review resulted in staff counsel drafting PAO 12-1 for the PEC’s
consideration. Following extensive discussions spanning several PEC meetings, and after written
and oral presentations by prosecutors and defense attorneys, the PEC voted, 23-7, in favor of
PAO 12-1. The three United States Attorneys, acting jointly, made four detailed submissions
explaining why the plea agreement provisions addressed by PAO 12-1 are consistent with the
Rules of Professional Conduct, and explaining the flaws in the proposed advisory opinion. See
Attachment C (Aug. 30, 2011 Letter; Jan. 31, 2012 Letter; August 14, 2012 Letter; and May 25,
2012 Memorandum in Response to PEC Questions). None of the United States Attorneys’

3

The waivers in the sample plea agreements appended to the inquiry specify neither
ineffective assistance of counsel nor prosecutorial misconduct as the claims being waived.
Although the inquirer focuses on isolated impacts that those waivers might have on
ineffectiveness-of-counsel claims and prosecutorial-misconduct claims, the waivers themselves
are broad, general waivers of undifferentiated post-conviction challenges. The waivers are set
forth at note 11 below.
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criticisms was accepted, and at its September 21, 2012, meeting the PEC affirmed PAO 12-1 as
originally noticed for comment.
II. Argument
PAO 12-1 concludes that a criminal defense attorney may not ethically advise a client
whether to waive a claim of ineffective assistance of counsel because the criminal defense
attorney has a personal conflict of interest in providing counsel as to the quality of the attorney’s
own representation of the client. PAO 12-1 concludes that while such a waiver does not directly
violate Rule 4-1.8(h), which restricts lawyer/client agreements limiting the lawyer’s malpractice
liability, a waiver of the right to claim ineffective assistance of counsel “is akin to limiting
malpractice liability.” Moreover, while the malpractice-limitation rule, 4-1.8(h), is a restriction
but not an outright and absolute prohibition, PAO 12-1 concludes that the attorney conflict of
interest in counseling about a waiver of ineffective-assistance-of-counsel claims is absolute, and
unwaivable, and that a per se prohibition therefore applies, citing Rule 4-1.7 in this regard. PAO
12-1 also concludes that a prosecutor should not be permitted to offer such a plea agreement
because it is prejudicial to the due administration of justice and would invite and assist the
defense attorney in violating the Rules of Professional Conduct; also, because such a plea
agreement could suppress claims of prosecutorial misconduct, contrary to the due administration
of justice. PAO 12-1 cites Rules 4-8.4(d) and 4-8.4(a) with regard to its comments on
prosecutors’ conduct.
A. Guilty pleas and plea agreements
PAO 12-1 misunderstands guilty pleas, plea agreements, collateral-attack waivers and
how they all operate in the system of guilty pleas that forms a critical component of our criminal
justice system. PAO 12-1 instead addresses one aspect of this process in isolation, with an
inflexible per se approach that ignores the systemic context. PAO 12-1 overstates the potential of
collateral-attack waivers to implicate conflicts of interest, and understates the extent to which
every guilty plea, whether including a collateral-attack waiver or not, results in defendants
relinquishing rights that include claims of ineffective assistance of counsel and prosecutorial
misconduct. The PEC would have done better to follow the wise course initially set by Bar
Assistant Ethics Counsel Hazen in declining to issue an advisory ethics opinion in this area,
which is not suited to broad prohibitory homilies, but instead requires fact-specific, case-by-case
analysis when addressing the ethical issues confronted by criminal defense lawyers and
prosecutors dealing with guilty pleas.
The great majority of criminal charges are resolved by defendants pleading guilty to
some charges. As the Supreme Court has explained: “[T]he reality [is] that criminal justice today
is for the most part a system of pleas, not a system of trials. Ninety-seven percent of federal
convictions and ninety-four percent of state convictions are the result of guilty pleas.” Lafler v.
Cooper, 132 S. Ct. 1376, 1388 (2012). Those guilty-plea resolutions are often based on an
express agreement between the defendant and the prosecuting party, either the United States or
State of Florida. Each party is typically represented by counsel—the defense attorney and the
prosecutor—but the plea agreement is a contract between the parties, not the attorneys. Each
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party gets a benefit, and provides consideration, in such an agreement. The defendant typically
gets some compromise or reduction of charges or sentencing-exposure, while an important
benefit to the government typically includes the conservation of law-enforcement, prosecutive,
and judicial resources that otherwise would be expended for trial and appellate review of a case.
We respectfully submit that it is wholly ethical and proper for the government to seek
defendants’ agreement, as part of a plea bargain, to limit the grounds on which they can
challenge their sentences, both on appeal and via collateral attack, such as a habeas-corpus type
of post-conviction action pursuant to 28 U.S.C. § 2255. The goal of resolving disputes by
agreement, and with a finality that conserves judicial and other resources, is familiar to many
areas of legal practice, including civil litigation. In the criminal realm, moreover, there are
procedural protections and limits, which are strictly enforced by the courts, that ensure that
agreed dispositions do not run afoul of the special sensitivities and constitutional considerations
that surround a criminal prosecution.
Nonetheless, the need for finality remains a critical feature of plea agreements, one that is
appropriately addressed by the collateral-attack waivers at issue in this matter. As the Supreme
Court has observed,
[T]he guilty plea and the often concomitant plea bargain are important
components of this country’s criminal justice system.
Properly
administered, they can benefit all concerned. The defendant avoids
extended pretrial incarceration and the anxieties and uncertainties of a
trial; he gains a speedy disposition of his case, the chance to acknowledge
his guilt, and a prompt start in realizing whatever potential there may be
for rehabilitation. Judges and prosecutors conserve vital and scarce
resources. The public is protected from the risks posed by those charged
with criminal offenses who are at large on criminal proceedings.
These advantages can be secured, however, only if dispositions by guilty
plea are accorded a great measure of finality. To allow indiscriminate
hearings in federal postconviction proceedings, whether for federal
prisoners under 28 U.S.C. s 2255 or state prisoners under 28 U.S.C. ss
2241-2254, would eliminate the chief virtues of the plea system[:] speed,
economy, and finality. And there is reason for concern about that
prospect. More often than not a prisoner has everything to gain and
nothing to lose from filing a collateral attack upon his guilty plea.
Blackledge v. Allison, 431 U.S. 63, 71 (1977) (footnote omitted). Thus, it is unsurprising, and
wholly appropriate, that the prosecution seek to secure finality for agreed dispositions by
including appeal and collateral-attack waivers in plea agreements. This process can benefit both
parties. See, e.g., Chesney v. United States, 367 F.3d 1055, 1058-59 (8th Cir. 2004) (ability of
defendant to waive potential future claim of ineffective assistance of counsel carries value in
securing bargain most favorable to defendant’s interests); United States v. Buchanan, 131 F.3d
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1005, 1008-09 (11th Cir. 1997) (“A sentence appeal waiver is also of value to a defendant,
because it is another chip the defendant can bring to the bargaining table and trade for additional
concessions from the government.”); United States v. Bushert, 997 F.2d 1343, 1353 (11th Cir.
1993) (“We understand that the government may have given Bushert a better deal because of the
inclusion of the sentence appeal waiver than Bushert could have obtained without the sentence
appeal waiver.”). In fact, these waivers serve interests of the judiciary as well as interests of the
government and defendants.
The Federal Rules of Criminal Procedure recognize these waivers and require the district
court to “inform the defendant of, and determine that the defendant understands, . . . the terms of
any plea-agreement provision waiving the right to appeal or to collaterally attack the sentence.”
Fed. R. Crim. P. 11(b)(1)(N).
The lawfulness and enforceability of such waivers have been addressed and approved in
dozens of reported federal decisions. A leading case, from our own U.S. Court of Appeals for the
Eleventh Circuit, is United States v. Williams, 396 F.3d 1340, 1342 (11th Cir. 2005). In
Williams, a guilty-pleading defendant “expressly waive[d] the right to appeal [his] sentence,
directly or collaterally,” but then sought to vacate his sentence through collateral attack pursuant
to 28 U.S.C. § 2255, claiming ineffective assistance of counsel. The Williams court affirmed
denial of the claim, and found the defendant’s waiver of the right to bring it valid and
enforceable:
While we have not addressed whether a sentence-appeal waiver includes the
waiver of the right to challenge the sentence collaterally in the context of a § 2255
petition asserting ineffective assistance of counsel, every Circuit to have
addressed the issue has held that a valid sentence-appeal waiver, entered into
voluntarily and knowingly, pursuant to a plea agreement, precludes the defendant
from attempting to attack, in a collateral proceeding, the sentence through a claim
of ineffective assistance of counsel during sentencing. We are persuaded by the
foregoing consistent line of authority from our sister Circuits on this issue,
particularly since a contrary result would permit a defendant to circumvent the
terms of the sentence-appeal waiver simply by recasting a challenge to his
sentence as a claim of ineffective assistance, thus rendering the waiver
meaningless.
Williams, 396 F.3d at 1342 (footnote and citations omitted); see also United States v. Guillen,
561 F.3d 527, 529-31 (D.C. Cir. 2009); United States v. White, 307 F.3d 336, 341-44 (5th Cir.
2002); Davila v. United States, 258 F.3d 448, 451-52 (6th Cir. 2001); United States v.
Cockerham, 237 F.3d 1179, 1183-87 (10th Cir. 2001); Mason v. United States, 211 F.3d 1065,
1069-70 (7th Cir. 2000); DeRoo v. United States, 223 F.3d 919, 923-24 (8th Cir. 2000); United
States v. Djelevic, 161 F.3d 104, 106-07 (2d Cir. 1998); United States v. Pruitt, 32 F.3d 431, 433
(9th Cir. 1994). For a detailed analytic discussion, under the heading “Waivers [of ineffective
assistance of counsel claims] Are Generally Enforceable,” see Angarita v. United States, 2010
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WL 2872821, *8-*14 (S.D. Fla. May 24, 2010), adopted, 2010 WL 2872737 (S.D. Fla. July 20,
2010).
While our chief concern as federal officials is with federal criminal procedure, which was
the focus of the inquiring attorney’s letter, we note that Florida state courts similarly have
recognized the propriety and enforceability of plea-agreement waivers of the right to bring
ineffectiveness-of-counsel claims. See Stahl v. State, 972 So. 2d 1013, 1015-16 (Fla. 2d DCA
2008) (enforcing waiver of post-conviction collateral attacks that included “claims relat[ing] to
acts or omissions allegedly committed by the prosecutor, [the defendant’s] lawyer, or the trial
court”). 4
4

Stahl also recognizes an important limit to the reach of such waivers: Claims, including
ineffective-assistance-of-counsel claims, would survive notwithstanding a waiver, as to “the
advice received from counsel in entering into the plea.” 972 So. 2d at 1015 (emphasis added).
This is because the defendant’s ability to raise a challenge to the knowing and voluntary nature of
his guilty plea survives, notwithstanding a collateral-attack or appeal waiver. Numerous other
cases, state and federal, recognize such limitation. See, e.g., Patel v. United States, 252 F. App’x
970, 975 (11th Cir. 2007) (error to dismiss post-conviction ineffective assistance of counsel
claims “explicitly challeng[ing] the validity of [a defendant’s] guilty plea” notwithstanding pleaagreement waiver); Parisi v. United States, 529 F.3d 134, 138-39 (2d Cir. 2008) (“although
challenging the attorney’s role in shaping the defendant’s bargaining position cannot avoid the
waiver, challenging the attorney’s advice about that bargaining position, by connecting the
knowing and voluntary nature of the defendant’s plea decision with the attorney’s conduct,
does”);United States v. White, 307 F.3d 336, 338, 343 (5th Cir. 2002) (holding that “an
ineffective assistance of counsel argument survives a waiver of appeal [that expressly includes a
waiver of the right to challenge a sentence under 28 U.S.C. § 2255] only when the claimed
assistance directly affected the validity of that waiver or the plea itself”); United States v.
Cockerham, 237 F.3d 1179, 1187 (10th Cir. 2001) (“[W]e hold that a plea agreement waiver of
postconviction rights does not waive the right to bring a § 2255 petition based on ineffective
assistance of counsel claims challenging the validity of the plea or the waiver. Collateral attacks
based on ineffective assistance of counsel claims that are characterized as falling outside that
category are waivable.”); Jones v. United States, 167 F.3d 1142, 1145 (7th Cir. 1999)
(“[W]aivers are enforceable as a general rule; the right to mount a collateral attack pursuant to
§ 2255 survives only with respect to those discrete claims which relate directly to the negotiation
of the waiver.”); United States v. Kaiser, 893 F.2d 1300, 1302 (11th Cir. 1990); Smith v. State,
48 So. 3d 972, 973 (Fla. 3d DCA 2010) (guilty-pleading defendant who waived right to appeal
was “still entitled to claim, via a Rule 3.850 motion, that his plea was involuntary because his
counsel was ineffective” in advising him in connection with the guilty plea); Wells v. State, 881
So. 2d 54, 55 (Fla. 4th DCA 2004) (guilty plea did not waive ineffective-assistance-of-counsel
claim where defendant challenged the voluntariness of his plea and argued that he would not
have entered the guilty plea if not for counsel’s ineffectiveness); Jenrette v. State, 761 So. 2d
414, 414 (Fla. 2d DCA 2000) (guilty plea does not waive later claim that, but for the alleged
(footnote continued)
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As Williams recognizes, denying enforcement to a defendant’s knowing waiver of
collateral claims, including ineffective-assistance-of-counsel claims, would improperly allow a
defendant “to circumvent the terms of [a] sentence-appeal waiver simply by recasting a
challenge to his sentence as a claim of ineffective assistance, thus rendering the waiver
meaningless” and rendering nugatory the government’s bargained-for benefit of finality, while
the defendant retains the benefit of his side of the bargain. Williams, 396 F.3d at 1342. Once that
waiver is rendered meaningless, the defendant will be able to challenge his sentence,
notwithstanding his promise not to do so. The criminal justice system—including defendants—
will suffer. Courts and the government will face more frivolous collateral attacks, defense
counsel will face more unwarranted attacks on the effectiveness of their performance, and
defendants will lose an important bargaining chip. “[A]n appeal waiver is . . . of value to a
defendant, because it is another chip the defendant can bring to the bargaining table and trade for
additional concessions from the government.” United States v. Bascomb, 451 F.3d 1292, 1294
(11th Cir. 2006).
Bargains have to benefit both parties or there will be nothing to bargain about. So plea
bargains, like settlements in civil cases, call for the parties to give up something; that’s inherent
in the negotiation process. In these plea agreements, the government gives up something to
defendants when bargaining for finality of proceedings. See Bushert, 997 F.2d at 1353–54 (11th
Cir. 1993) (“We understand that the government may have given Bushert a better deal because of
the inclusion of the sentence appeal waiver than Bushert could have obtained without the
sentence appeal waiver.”). Yet such finality would be obliterated by PAO 12-1, which would
allow every defendant to go on litigating his sentence based on claims of ineffective assistance of
counsel, even though the defendant pled guilty to criminal charges; was properly sentenced
within the statutory sentencing range for that offense; and was properly apprised by the court of
that exact sentencing range when he pled guilty.
PAO 12-1 fails to appreciate that any time a defendant pleads guilty, whether with or
without an appeal waiver, he surrenders most rights to challenge his guilt, most notably his
constitutional right to a trial by jury. See United States v. Betancourth, 554 F.3d 1329, 1332
(11th Cir. 2009) (unconditional guilty plea waives all non-jurisdictional challenges to
conviction); see also Menna v. New York, 423 U.S. 61, 62-63 n.2 (1975) (“a counseled plea of
guilty is an admission of factual guilt so reliable that, where voluntary and intelligent, it quite
validly removes the issue of factual guilt from the case”). A guilty plea also means that the
defendant is giving up the opportunity to challenge his defense lawyer’s preceding performance,
(footnote continued)
ineffective assistance of counsel, the defendant would not have pled guilty); see also Williams v.
United States, 396 F.3d 1340, 1342 & n.2 (11th Cir. 2005) (enforcing defendant’s waiver of
post-conviction collateral attacks but recognizing that “there may be a distinction between a
§ 2255 claim of ineffective assistance in entering or negotiating the plea versus a claim of
ineffectiveness at sentencing or a claim challenging the validity of the plea or agreement”).
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except as it relates to the decision to plead guilty. This is because under both federal and Florida
law, as discussed at note 4 above, the defendant’s ability to raise a challenge to the knowing and
voluntary nature of his guilty plea survives, including where there is a collateral-attack waiver or
an appeal waiver. See, e.g., United States v. Broce, 488 U.S. 563, 569 (1989) (“[W]hen the
judgment of conviction upon a guilty plea has become final and the offender seeks to reopen the
proceeding, the inquiry is ordinarily confined to whether the underlying plea was both counseled
and voluntary.”); Wilson v. United States, 962 F.2d 996, 997 (11th Cir. 1992) (upholding
dismissal of an ineffective-assistance-of-counsel claim raised in a collateral post-conviction
motion because “[a] defendant who enters a plea of guilty waives all nonjurisdictional challenges
to the constitutionality of the conviction, and only an attack on the voluntary and knowing nature
of the plea can be sustained”); Dean v. State, 580 So. 2d 808, 810 (Fla. 3d DCA 1991) (holding
that defendant was barred from bringing a post-conviction collateral attack claiming that his
counsel was ineffective during pre-guilty-plea proceedings). These consequences derive from the
defendant’s admission of guilt, regardless of whether there is a plea agreement and regardless of
whether there is an appeal waiver or a collateral-attack waiver.
These consequences notwithstanding, responsible lawyers always advise their clients on
whether to plead guilty. Even without a plea agreement, or a collateral-attack waiver, a
defendant accepting his lawyer’s advice to plead guilty will forfeit many potential challenges to
his conviction, including some challenges involving the lawyer’s conduct. Yet no one—least of
all the PEC opinion—has suggested that the waivers inherent in a guilty plea render the lawyer
incapable of ethically providing advice in that context. But PAO 12-1’s rationale as to the
supposed conflict of interest inherent in a collateral-attack waiver would call into question the
propriety of every plea bargain, indeed of every guilty plea, because a defendant, by virtue of his
guilty plea, surrenders many ineffective-assistance-of-counsel claims.
Generally, a federal court cannot accept a defendant’s guilty plea to a federal offense
until it has undertaken a searching inquiry, at which it “must inform the defendant of, and
determine that the defendant understands,” the rights being forgone and the consequences of the
guilty plea. Fed. R. Crim. P. 11(b). We recognize that not all courts may treat the guilty-plea
process the same way that federal courts must, but a floor of constitutional due-process ensures
that only a guilty plea that is knowing and voluntary is valid. PAO 12-1, however,
inappropriately bars one type of guilty plea in a wholesale fashion without regard to what
happens in court. That is why the PEC’s across-the-board, lowest-common-denominator
policy—which apparently assumes that the presiding judge has accepted a guilty plea willy-nilly,
assumes that defense counsel thinks he might have been ineffective (and is seeking a guilty plea
and waiver to cover up that possibility), and assumes that the prosecutor thinks he might have
engaged in misconduct (and is seeking a guilty plea and waiver to cover up that, too)—is the
wrong way to address this issue. Cf. Texas Ethics Opinion 571 (2006), 2006 WL 2038683,
(lawyer must decide on case-by-case basis whether he or she has a conflict, based on whether
client may have basis for ineffective-assistance claim and whether lawyer is able to make full
disclosure to client necessary to obtain consent to continued representation).
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We recognize that legal issues addressed by the courts are not the same as the ethical
issues that the PEC considers. But the two realms are clearly related; both evaluate the propriety
of these waivers, and both impact public policy concerns. Given the courts’ repeated recognition
that these waivers serve the administration of justice, PAO 12-1’s contrary conclusion—that
offering a plea agreement with such a waiver is “prejudicial to the administration of justice”—is
a particularly troubling and unwarranted repudiation of the manner in which our federal and
Florida courts have discharged their constitutional roles in overseeing the administration of our
criminal justice system.
B. The flawed rationale of PAO 12-1
PAO 12-1 references and discusses four provisions of Florida’s Rules of Professional
Conduct: Rules 4-1.8(h), 4-1.7(a)(2), 4-8.4(d), and 4-8.4(a). But none of those rules expressly
addresses the conduct at issue here, and PAO 12-1’s effort to apply them is flawed. PAO 12-1
also discusses other states’ ethics opinions that address collateral-attack waivers with varying
results; here, too, we respectfully submit that the reasoning of PAO 12-1 is flawed. Eight states’
ethics opinions are addressed in PAO 12-1, with six states (Missouri, Vermont, Ohio, Tennessee,
North Carolina, and Alabama) concluding that collateral-attack waivers can run afoul of rules of
professional conduct, and with two states (Arizona and Texas) finding the waivers consistent
with the rules of professional conduct.
1. A collateral-attack waiver is not a limitation on malpractice liability, and Rule 41.8(h) does not apply
Most of the states that disapproved collateral-attack waivers did so on the premise that a
defense attorney who counsels his client on a waiver of ineffective-assistance-of-counsel claims
violates the rule of professional conduct restricting attorneys from limiting their liability to a
client for personal malpractice. See PAO 12-1 at lines 31-54 (discussing Vermont, Tennessee,
North Carolina, and Alabama opinions).
This is clearly wrong, as PAO 12-1 itself recognized. See id. at lines 105-08. The
applicable Rule of Professional Conduct—Rule 4-1.8(h) of the Rules Regulating the Florida
Bar—addresses agreements limiting a lawyer’s liability for malpractice and states:
(h) Limiting Liability for Malpractice. A lawyer shall not make an agreement
prospectively limiting the lawyer’s liability to a client for malpractice unless
permitted by law and the client is independently represented in making the
agreement. A lawyer shall not settle a claim for such liability with an
unrepresented client or former client without first advising that person in writing
that independent representation is appropriate in connection therewith.
Rule 4-1.8(h), by its terms, only addresses agreements having two specific
characteristics: (1) the agreements are made between lawyers and their clients, not between
adverse litigating parties; and (2) the agreements prospectively limit a lawyer’s liability to his or
her client for malpractice. Indeed, Rule 4-1.8(h) regulates the attorney-client relationship by
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restricting a lawyer’s “mak[ing] an agreement” with his or her own client limiting the lawyer’s
prospective malpractice liability to his client. R. Regulating Fla. Bar 4-1.8(h) (“A lawyer shall
not make an agreement . . . .”).
The waivers at issue in PAO 12-1, by contrast, are agreements made between non-lawyer
litigating adversary parties—that is, between a criminal defendant and the prosecuting entity
(either the United States or the State of Florida) in a criminal case. 5 A defendant’s agreement
with the United States (or with the State) to waive his or her right to mount a collateral attack
challenging a criminal sentence or conviction is not an agreement made by or with the
defendant’s lawyer to limit the lawyer’s civil liability for malpractice. Notwithstanding that a
collateral-attack waiver may encompass claims of ineffective assistance of counsel, inclusion of
such a waiver in a plea agreement does not make the criminal defense lawyer a party to the plea
agreement. Moreover, such claims of ineffective assistance of counsel (i.e., claims raised to
challenge a criminal conviction or sentence) are not even addressed by Rule 4-1.8(h). As PAO
12-1 acknowledges, “an ineffective assistance of counsel claim is not a malpractice claim.” PAO
12-1 at lines 105-06.
PAO 12-1 accepts the government’s reasoning that a plea agreement is not an agreement
between a criminal defendant and his own attorney, and accepts that an ineffective-assistance-ofcounsel claim is not a malpractice claim, and that therefore Rule 4-1.8(h) does not “on its face”
prohibit collateral-attack waivers in plea agreements. See id. at lines 105-108. But then—
perversely and illogically—PAO 12-1 opines that the conduct of attorneys counseling or offering
collateral-attack waivers as part of the defendant’s agreement with the government is “akin to”
limiting malpractice liability and therefore must be prohibited, absolutely, notwithstanding that
Rule 4-1.8(h) provides for flexible restrictions, rather than outright prohibition, on the very
malpractice-liability-limiting agreements that it specifically regulates. Besides being illogical,
this effort to extend, and make absolute, Rule 4-1.8(h)’s flexible strictures to conduct that is not
addressed by the narrow scope of Rule 4-1.8(h) operates as a misuse of the advisory opinion
process. See Fla. P. for Ruling on Question of Ethics R. 1 (“The advisory opinion process should
not be used to circumvent procedures to adopt or amend Rules Regulating The Florida Bar.”).
PAO 12-1 seeks to expand the reach of Rule 4-1.8(h) beyond the scope of the provision’s
language. Although PAO 12-1 recognizes that “on its face, [Rule 4-1.8(h)] does not prohibit
advising a criminal defense client to enter a plea agreement that waives the client’s right to claim
ineffective assistance of counsel in a collateral proceeding,” PAO 12-1 at lines 106-08, the
opinion nonetheless seeks to engraft onto Rule 4-1.8(h) a prohibition against a specific kind of
5

PAO 12-1 erroneously states that a “plea agreement is between the prosecutor and the
defendant.” PAO 12-1 at line 105. That is not so. A criminal plea agreement is an agreement
between a governmental entity (either the United States or the State of Florida) and a defendant
in a criminal case. Criminal defense attorneys and prosecuting attorneys are not parties to such
agreements; they are the attorneys representing the parties making such agreements.
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agreement between a criminal defendant and a government entity—neither of which is a lawyer
or subject to the Rules of Professional Conduct.
PAO 12-1 nonetheless makes this leap by characterizing a lawyer’s recommendation that
a client execute a collateral-attack waiver as “akin to limiting malpractice liability” and by
stating that a “lawyer should not be permitted to do indirectly what the lawyer cannot do
directly.” PAO 12-1 at lines 108-11. 6 But PAO 12-1’s analogizing a guilty-plea waiver of
ineffective-assistance-of-counsel claims to malpractice limitations within the scope of Rule 41.8(h) is wrong in several ways.
First, even for malpractice limitations that fall within Rule 4-1.8(h)’s scope, the rule does
not create a flat prohibition, but instead a restriction on when and how such limitations may be
created. Moreover, because Rule 4-1.8(h)’s restrictions and allowances concerning malpractice
liability make no distinction between civil matters and criminal matters, the rule contains no
blanket prohibition against a criminal defense lawyer and his client making an agreement to
prospectively limit the lawyer’s malpractice liability. Yet, notwithstanding that Rule 4-1.8(h)
allows for some prospective malpractice limitation in criminal defense representations, PAO 121 would employ Rule 4-1.8(h) to make plea agreements with collateral-attack waivers that
encompass ineffective assistance claims—agreements, waivers, and claims that are not addressed
by Rule 4-1.8(h)—flatly prohibited. See PAO 12-1 at lines 112-15 (“Unlike malpractice
liability, which is a type of conflict that may be waived under specific circumstances, . . . the
personal conflict created by such a plea agreement cannot be waived.”). This construction of
Rule 4-1.8(h) is absurd given that the explicit subject of Rule 4-1.8(h)—attorney-client
agreements limiting malpractice liability—is not flatly prohibited, but rather conditionally
restricted, even in the criminal setting.
Second, the premise that a plea agreement’s collateral-attack waiver serves to limit
malpractice liability is highly misguided. Under Florida law, a criminal defense lawyer cannot
be held liable for malpractice for negligent representation of a guilty client. Indeed, in the
context of criminal cases, the Florida Supreme Court has adopted a rule requiring a legal
malpractice “plaintiff, as part of the causation element of the [legal malpractice] cause of action,
to prove by the greater weight of the evidence that he was innocent of the crimes charged in the
underlying criminal proceeding.” Schreiber v. Rowe, 814 So. 2d 396, 399 (Fla. 2002) (internal
quotation marks omitted); see also Johnson v. Gibson, 837 So. 2d 481, 482 (Fla. 5th DCA 2002)
6

PAO 12-1 ignores the prospect that a criminal defense lawyer might recommend against
such a waiver in a particular case, and fails to recognize that, if an attorney’s recommendation in
favor of a collateral-attack waiver were “akin to limiting malpractice liability” as PAO 12-1
proposes, the related supposed ethical concern could be alleviated by requiring defense counsel
to recommend against proceeding with such a collateral-attack waiver, explaining the ethical
reason for that recommendation to the defendant-client, and then allowing the defendant-client to
decide how to proceed—as is the defendant-client’s constitutional right.
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(“In Schreiber v. Rowe, 814 So. 2d 396 (Fla. 2002), the supreme court held that an element in a
criminal legal malpractice case is proof of the plaintiff’s innocence of the crime charged in the
criminal proceeding.”); Cocco v. Pritcher, 1 So. 3d 1246, 1248 (Fla. 4th DCA 2009) (“Reversal
of a conviction on direct appeal or through a postconviction motion is not enough to satisfy the
exoneration requirement. The defendant must also ‘establish the final disposition of the
underlying criminal case in his or her favor.’”) (quoting Cira v. Dillinger, 903 So. 2d 367, 371
(Fla. 2d DCA 2005)). Thus, when a defendant has pled guilty and his guilty plea is valid and
legally enforceable, 7 the defendant’s guilt has been established by the resulting judgment, see,
e.g., § 722.14, Fla. Stat., and a criminal defense lawyer has no exposure to malpractice
liability—regardless of whether the guilty plea is accompanied by a plea agreement or a
collateral waiver. In that situation, the existence of a collateral-attack waiver does nothing to
limit malpractice liability.
Further, under both federal and Florida law, a waiver in a plea agreement does not
impede a defendant from later challenging the validity of either his guilty plea or of the waiver
itself. See supra at note 4. If this always-available post-conviction challenge to a guilty plea’s
validity proves successful, the defendant can then pursue his legal malpractice claims against his
criminal defense lawyer and attempt to establish his innocence in those civil proceedings. See,
e.g., Steele v. Kehoe, 747 So. 2d 931, 933-34 (Fla. 1999). 8
Thus, the legal-malpractice liability of a criminal defense lawyer in Florida is not
affected—much less limited—by the presence, or absence, of a collateral-attack waiver, and
PAO 12-1’s effort to construe a collateral-attack waiver as “akin to” limiting legal-malpractice
liability is devoid of basis or content.
Third, the principle that PAO 12-1 invokes, without citation to authority, to justify its
malpractice-limitation analogy is the proposition that a lawyer may not do something indirectly
that the rules would not allow the lawyer to do directly, see PAO 12-1 at lines 108-09 (“a lawyer
should not be permitted to do indirectly what the lawyer cannot do directly”). This can only be
an allusion to Rule 4-8.4(a) (“A lawyer shall not violate or attempt to violate the Rules of
7

As discussed above, see supra note 4, a defendant who pleads guilty always retains the
ability to assert a claim that his plea was not knowing and voluntary, notwithstanding any
waivers.
8

Significantly, the concept of a malpractice-liability limitation by a public defender can
never pose an ethical concern under the Rules of Professional Conducts because public defenders
in Florida have no personal legal-malpractice exposure for negligence committed when
representing a criminal defendant. See Schreiber, 814 So. 2d at 399 (“[T]he Legislature
extended the waiver of sovereign immunity to public defenders, thereby exempting public
defenders and their employees from personal liability pursuant to section 768.28(9)(a).”) (citing
ch. 84-29, § 1, Laws of Fla.); Fla. Stat. § 768.28(9)(a), (b).
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Professional Conduct . . . or do so through the acts of another . . . .”). But this conceptual
restriction does not apply to plea agreements employing the subject waivers. The criminal
defense lawyer is neither violating Rule 4-1.8(h) nor attempting to do so through another, first,
because Rule 4-1.8(h) does not apply, and second, because a plea agreement remains between
the defendant and the government, not between the defendant and some principal, agent, or
proxy, of the defense attorney.
2. A collateral-attack waiver does not create an automatic conflict of interest for defense
counsel.
PAO 12-1 invokes Rule 4-1.8(h) to fashion a new rule of professional conduct
establishing that defense attorneys providing counsel on collateral-attack waivers that encompass
the effectiveness of their own representation invariably and automatically confront a conflict of
interest that is unwaivable. Indeed, PAO 12-1 then cites Rule 4-1.7(a)(2), which provides that a
lawyer may not represent a client if “there is a substantial risk that the representation . . . will be
materially limited by . . . a personal interest of the lawyer,” and concludes that “a criminal
defense lawyer has a personal conflict of interest when advising a client regarding waiving the
right to later collateral proceedings regarding ineffective assistance of counsel,” PAO 12-1 at
lines 123-25.
PAO 12-1’s declaration of a per se conflict of interest when defense attorneys counsel a
client with regard to collateral-attack waivers that could impact ineffective-assistance-of-counsel
claims is wrong. That conclusion is founded on the flawed premise that any time an attorney
advises a client on issues that also implicate the attorney’s interests, this poses a rule-violating
conflict of interest. The Rules of Professional Conducts provide otherwise. Indeed, attorneys
are ethically permitted, and even ethically required, to counsel clients on such issues frequently
and in many settings, such as civil settlements that resolve attorney fee claims or criminal cases
involving non-refundable flat fees where defense counsel must advise a client whether to
proceed to a lengthy trial that could, in contrast to a guilty plea, prove more costly for the
attorney or even result in a financial loss for the attorney. Attorneys are not disabled from
representing their clients in such circumstances; were it otherwise, and were PAO 12-1’s flat
prohibition correct, entire large categories of representation would be rendered impossible.
This is also the case with regard to the specific area of ineffective-assistance-of-counsel
claims. Every guilty plea, whether based on a plea agreement or not, or whether containing a
collateral-attack waiver or not, operates to foreclose some ineffective-assistance-of-counsel
claims. Waivers of such claims result from a guilty plea regardless of whether there is a plea
agreement provision expressly enumerating those waivers and regardless of whether the
defendant even entered into a plea agreement as part of his guilty plea. PAO 12-1’s rationale
that the mere tension between a defendant forgoing the right to make such claims and the
attorney’s personal stake creates a per se and unwaivable conflict of interest proves far too much
and would lead to the absurd conclusion that no defense attorney could ethically counsel or
represent a client as to any guilty plea.
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As a general rule, under both federal and Florida law, “a guilty plea waives all nonjurisdictional challenges to a conviction.” United States v. Smith, 532 F.3d 1125, 1127 (11th Cir.
2008); see also, e.g., Robinson v. State, 373 So. 2d 898, 902 (Fla. 1979) (“Once a defendant
enters a plea of guilty, the only points available for an appeal concern actions which took place
contemporaneously with the plea. A plea of guilty cuts off any right to an appeal from court
rulings that preceded the plea in the criminal process including independent claims relating to
deprivations of constitutional rights that occur prior to the entry of the guilty plea.”); Bridges v.
State, 376 So. 2d 233, 233-34 (Fla. 1979) (“A voluntary plea of guilty in a criminal case waives
all defects other than jurisdiction.”); Sheriff v. Moore, 781 So. 2d 1146, 1147 (Fla. 1st DCA
2001) (“[T]he appellant raises arguments on events occurring before entry of his plea.
Therefore, the appellant is precluded from raising these arguments in a petition for habeas
corpus.”); Thompson v. State, 176 So. 2d 564, 567 (Fla. 3d DCA 1965) (holding that defendant
who entered a guilty plea cannot later collaterally attack his conviction by challenging preguilty-plea proceedings).
Included among the multitude of issues that are automatically waived—as a matter of
law—by the entry of a guilty plea are claims of pre-guilty-plea ineffective assistance of counsel,
whether those claims are asserted in the criminal proceedings themselves or in a later postconviction collateral attack. See, e.g., Wilson v. United States, 962 F.2d 996, 997 (11th Cir.
1992) (upholding dismissal of an ineffective-assistance-of-counsel claim that was raised in a
collateral post-conviction motion because “[a] defendant who enters a plea of guilty waives all
nonjurisdictional challenges to the constitutionality of the conviction, and only an attack on the
voluntary and knowing nature of the plea can be sustained”); Stano v. State, 520 So. 2d 278, 27980 (Fla. 1988) (holding that a defendant who claimed pre-plea ineffective assistance of counsel
in a post-conviction proceeding was “barred from contesting events happening before the plea”
where the guilty plea was “freely and voluntarily given, without any duress,” because a guilty
plea “cuts off inquiry into all that precedes it”); Roman v. State, 2 So. 3d 299, 300 (Fla. 4th DCA
2008) (holding that a post-conviction collateral claim “that counsel was ineffective in failing to
investigate alleged due process violations in the manner in which an arrest affidavit issued” was
“an improper attempt to go behind the plea and raise an issue that was known to [defendant] at
the time he entered the plea”); Baker v. State, 879 So. 2d 663, 664 (Fla. 5th DCA 2004)
(rejecting Rule 3.850 post-conviction claim that counsel was ineffective prior to guilty plea
because “a guilty plea cuts off inquiry into all issues arising prior to the plea”); Dean v. State,
580 So. 2d 808, 810 (Fla. 3d DCA 1991) (holding that defendant was barred from bringing a
post-conviction collateral attack claiming that his counsel was ineffective during pre-guilty-plea
proceedings). 9 Waivers of such claims result from a guilty plea regardless of whether there is a
plea agreement provision expressly enumerating those waivers and regardless of whether the
defendant even entered into a plea agreement as part of his guilty plea.
9

The entry of a guilty plea similarly waives claims of pre-guilty-plea prosecutorial
misconduct, whether those claims are asserted in the criminal proceedings themselves or in a
later post-conviction collateral attack. See discussion below at page 20.
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Thus, any time that a lawyer advises a client to enter a guilty plea, that lawyer is
necessarily advising the client to waive any and all claims of prior ineffective assistance of
counsel, as well as claims of prior government misconduct. Yet, there is surely nothing unethical
about the participation of a criminal defense attorney and a prosecutor in criminal proceedings in
which a defendant pleads guilty to a crime. On the contrary, plea bargains and the entry of guilty
pleas have long been recognized as critical components of this nation’s criminal justice system.
See Blackledge v. Allison, 431 U.S. at 71; see also, e.g., Lafler v. Cooper, 132 S. Ct. 1376, 1388
(2012).
Furthermore, a criminal defense attorney has both an ethical duty and a constitutional
duty arising under the Sixth Amendment to render effective assistance to a client who is entering
a plea—including a guilty plea—to criminal charges. See, e.g., R. Regulating Fla. Bar 4-1.2(a)
(“In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the
lawyer, as to a plea to be entered . . . .”); R. Regulating Fla. Bar 4-1.4 cmt. (requiring that “a
lawyer who receives from opposing counsel . . . a proffered plea bargain in a criminal case must
promptly inform the client of its substance.”). The responsible and ethical defense attorney
counsels the client that the consequences of pleading guilty include waiving all non-jurisdictional
defects, comprehending many ineffective-assistance-of-counsel and prosecutorial-conduct
claims, regardless of whether there is an express waiver of such claims or whether there is any
plea agreement at all. In addition, the defense attorney must prepare the client for the guilty-plea
colloquy in which the court will question the defendant as to his understanding and agreeing to
the forfeiting of many rights, including these. Indeed, in federal court the judge routinely
requires a defendant to state whether he or she is satisfied with defense counsel’s representation,
asking, “Are you fully satisfied with the counsel, representation, and advice given to you in this
case by your attorney, Mr./Ms. __________?” Federal Judicial Center, Benchbook for U.S.
District Court Judges § 2.01, at 73 (5th ed. Sept. 2007) (part of sample guilty-plea colloquy).
Under PAO 12-1’s flawed analysis, it is difficult to see how any defense attorney could ethically
counsel and prepare his or her client for this standard colloquy inquiry, since PAO 12-1 would
deem this a per se and unwaivable conflict of interest.
Notwithstanding PAO 12-1’s insistence on an automatic and unwaivable conflict of
interest, evaluation of whether a defense attorney has a conflict of interest in counseling a client
as to ineffective-assistance-of-counsel claims is a case-by-case, fact-driven analysis that will turn
on whether the attorney has reason to believe that he or she has not provided effective
representation. It is well settled that when a criminal defense lawyer is confronted with an actual
claim of ineffective assistance of counsel, such a claim does not give rise to a personal conflict
that precludes the lawyer from representing and advising the criminal defendant who has
asserted that claim—unless there is reasonable cause to believe that the claim has merit. E.g.,
Hardwick v. State, 521 So. 2d 1071, 1074-75 (Fla. 1988) (criminal defendant’s claims of
ineffective assistance of counsel do not preclude continued representation by that attorney unless
there has been a determination that “there is reasonable cause to believe that . . . counsel is not
rendering effective assistance to the defendant”) (quoting Nelson v. State, 274 So. 2d 256, 25859 (Fla. 4th DCA 1973)), superseded on other grounds by Fla. R. Crim. P. 3.111(d)(3), as
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recognized in McKenzie v. State, 29 So. 3d 272, 281-82 (Fla. 2010); Valdes v. State, 626 So. 2d
1316, 1319-21 (Fla. 1993) (discharge of criminal defense counsel was not required where
defendant raised pre-trial claim that counsel was ineffective; approving counsel’s representation
of defendant during pre-trial hearing in which trial court was “explor[ing] the [defendant’s]
allegations of ineffectiveness with the defendant and his current attorneys”); see also Gaines v.
State, 706 So. 2d 47, 49 (Fla. 5th DCA 1998) (defendant’s “filing of a bar complaint against the
Office of the Public Defender” did not create a conflict of interest requiring the substitution of
counsel); cf. Taylor v. State, 87 So. 3d 749, 758-59 (Fla. 2012) (no ineffective assistance by
court-appointed counsel who advised client on the mechanism to discharge counsel and informed
client that claimed conflict of interest and client’s dissatisfaction with representation and
strategic decisions “would not serve as a basis for disqualification of his current court-appointed
trial counsel and appointment of new counsel”).
PAO 12-1 rejects the possibility of case-specific assessment of such potential conflicts—
thereby repudiating the manner in which the courts have addressed such conflicts—stating
categorically that it is “unlikely” that “the criminal defense lawyer could give objective advice
about that lawyer’s own performance” as to a proposed plea-agreement term calling for the
criminal-defendant-client to waive claims that include ineffective-assistance-of-counsel claims.
But, as the foregoing cases illustrate, if there is no reasonable cause to believe that counsel has
acted, or will act, in a professionally unreasonable manner, there is no reason a disinterested
lawyer would conclude that an unwaivable conflict has arisen under the circumstances.
This is exactly the analysis used by the well-reasoned opinion of the Texas Bar in Texas
Ethics Opinion 571 (2006), 2006 WL 2038683, which found that collateral-attack waivers passed
ethical muster. PAO 12-1 notes the Texas opinion, summarizing it as follows:
Texas Ethics Opinion 571 (2006) concludes that a criminal defense lawyer may or
may not have a conflict of interest when faced with the plea offer from the
prosecutor requiring a waiver of ineffective assistance of counsel, and that in
order to advise the client regarding the plea offer, the lawyer must reasonably
conclude that the representation will not be affected by the lawyer’s personal
interests. The opinion states that the lawyer must decide on a case-by-case basis
whether the lawyer has a conflict because of concerns that the client may have a
basis to raise ineffective assistance of counsel and whether the lawyer is able to
make the full disclosure to the client necessary to obtain consent to continued
representation. Additionally, the opinion concludes that the applicability of
restrictions on waiving malpractice claims will depend on whether the plea
agreement is interpreted to limit the criminal defense lawyer’s liability to the
defendant for malpractice. Finally, the Texas opinion indicates that the
prosecutor may make such a plea offer, although the prosecutor may still be
subject to discipline if the prosecutor in fact engages in prosecutorial misconduct.
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PAO 12-1 at lines 79-92. Apart from this summary, however, PAO 12-1 does not address the
Texas opinion’s cogent reasoning 10 or explain why it is wrong; instead, PAO 12-1 simply
announces its adoption of contrary state opinions, notwithstanding that many of those opinions
are premised on equating collateral-atack waivers with malpractice-liability limitations, an
equation that PAO 12-1 specifically rejects as flawed. We respectfully submit that Texas Ethics
Opinion 571 is properly reasoned, and that its reasoning is worthier of adoption than the
analytically flawed opinions adopted by PAO 12-1. PAO 12-1’s flawed and incomplete analysis
is further demonstrated by the manner in which it chose to deal with Arizona Ethics Opinion 9508, which also found collateral-attack waivers ethical: PAO 12-1 focused on that opinion’s
“vigorous[]” dissent rather than on the analysis of the operative majority opinion, which
endorsed many of the positions we espouse.
3. A conflict of interest that might, in an individual case, arise as to a collateral-attack
waiver would not be unconsentable, as PAO 12-1 wrongly declares.
Besides wrongly concluding that a lawyer would always have a conflict of interest in
counseling a client about accepting a plea offer that includes a waiver of any claims of
ineffective assistance by the lawyer, PAO 12-1 also opines that the client may not consent to the
lawyer’s representation, and that the conflict is unwaivable. While citing PAO 4-1.7(a) as the
predicate for finding a conflict of interest, PAO 12-1 fails to cite or consider Rule 4-1.7(b),
which provides that Rule 4-1.7(a) conflicts can be waived by a properly informed client. Rule 41.7(b) permits informed consent in many instances. Nothing in the text of Florida’s Rule
suggests that a potential “personal interest” conflict must always give rise to a per se, nonconsentable conflict. More broadly, the Restatement of Law Governing Lawyers, discussing
personal-interest conflicts, says: “Conflicts arising under this Section are subject to client
consent to the extent and in the manner stated in § 122.” Restatement (Third) of The Law
Governing Lawyers § 125 (2000). Section 122 prescribes “informed” consent, defined as “the
10

Unlike PAO 12-1, Texas Ethics Opinion 571 correctly undertook the more
comprehensive and thoughtful analysis called for by the Rules of Professional Conduct in
considering collateral-attack waivers. “In some cases, the defense lawyer may have no cause for
any reasonable concern as to his effectiveness in representing the defendant. In such cases, the
representation of the defendant as to the waiver would not reasonably appear to be adversely
limited by the lawyer’s interests, consequently [the Texas rule on conflicts] would not prohibit
the lawyer’s representation of the defendant as to the waiver.” The Prof’l Ethics Comm. for the
State Bar of Tex., Op. 571 (2006), 2006 WL 2038683. In other contexts, the Florida Bar has
accepted the common-sense, case-by-case approach followed by Texas. See, e.g., Fla. Ethics
Opinion No. 98-2 (1998) (attorney may accept a set fee per case from an insurance company to
defend third-party insureds, notwithstanding attorney’s resulting pecuniary interest in keeping
defense costs low, unless attorney concludes that her independent professional judgment to the
client, the insured, will be affected by the fee arrangement). The PEC gives no principled reason
for departing from that case-by-case approach and taking the more rigidly prohibitory approach
established in PAO 12-1.
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client or former client hav[ing] reasonably adequate information about the material risks of such
representation to that client or former client.” Id. at § 122. A rule requiring per se
disqualification of any attorney involved in agreed collateral-attack waivers renders Rule 41.7(b) and the measured standard of “reasonably adequate” irrelevant, as such per se prohibition
leaves no room for reasonable evaluation and informed consent.
Instead of addressing Rule 4-1.7(b), PAO 12-1 cited the non-binding commentary to Rule
4-1.7 (“when a disinterested lawyer would conclude that the client should not agree to the
representation under the circumstances, the lawyer involved cannot properly ask for such agreement
or provide representation on the basis of the client's consent”) as a basis to opine that, as to a
collateral-attack waiver, “[a] disinterested lawyer would be unlikely to reach the conclusion that the
criminal defense lawyer could give objective advice about that lawyer’s own performance.” PAO
12-1 at lines 1309-132. Yet, PAO 12-1’s conclusion implicitly acknowledges the possibility that
a lawyer may seek and obtain valid informed consent from a client; although deeming it
“unlikely,” PAO 12-1 recognizes that it is possible for a “disinterested lawyer . . . to reach the
conclusion that the criminal defense lawyer could give objective advice about the lawyer’s own
performance.” If it is possible for a disinterested lawyer to conclude that a client can agree to
representation under the circumstances, the commentary to Rule 4-1.7 would not conclusively
proscribe such representation, and Rule 4-1.7(b) would provide a basis and process for a conflict
to be knowingly waived.
Nor does caselaw support PAO 12-1’s categorical rejection of the possibility of informed
consent. Contrary to PAO 12-1, the caselaw counsels a case-by-case approach and provides no
bright-line standard for deciding whether a particular type of conflict should be considered nonconsentable. See, e.g., CenTra, Inc. v. Estrin, 538 F.3d 402, 413 (6th Cir. 2008) (“Whether a
conflict is consentable depends upon the facts of the case.”).
As we have pointed out above and in our prior submissions, every defense lawyer who
advises his or her client to plead guilty is getting the client to forgo some claims against the
lawyer—regardless of whether there is an express waiver in a plea agreement. It is certainly
possible that some defense lawyers might advise their clients to plead guilty because they have
not yet prepared for trial or because a guilty plea would render a non-refundable fee more
profitable for the lawyer. But that, of course, does not mean that every defense lawyer—in every
case—is acting unethically by recommending that his or her client plead guilty. And neither the
Professional Ethics Committee nor the Board of Governors would ever opine that defense
lawyers cannot advise their clients to plead guilty because of the possibility that some defense
lawyers might render that advice unethically. Yet that is precisely what the blanket prohibition
in this case is accomplishing when PAO 12-1 proscribes all waivers of ineffective-assistance-ofcounsel claims.
4. A prosecutor who makes a plea offer containing the types of waivers addressed by
PAO 12-1 does not violate the Rules of Professional Conduct.
In a single sentence that is otherwise devoid of analysis, PAO 12-1 “agrees with those
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states that find” that a prosecutor’s conduct in offering a plea agreement that contains a waiver of
post-conviction, collateral challenges is “impermissible as . . . assisting the criminal defense
lawyer in violating the Rules of Professional Conduct,” in violation of Rule 4-8.4(a), when the
scope of that waiver extends to claims of ineffective assistance of counsel. PAO 12-1 at lines
133-36. However, since PAO 12-1’s preceding analysis that a defense attorney has an automatic
and unwaivable conflict of interest with regard to these waivers is wrong, the conclusion that the
prosecutor assists in a Rules violation is also wrong.
For a prosecutor to propose or participate in a plea agreement that provides for a criminal
defendant to waive collateral, post-conviction claims—even where the breadth of the waiver
includes claims of ineffective assistance of counsel—does not amount to “knowingly assist[ing]”
that defendant’s lawyer in violating the Rules of Professional Conduct. As previously explained,
a defense lawyer does not ordinarily—and certainly does not automatically—violate the Rules of
Professional Conduct when advising a client in connection with such a plea offer. Thus, unless a
prosecutor has actual knowledge of factual circumstances that have created an irreconcilable,
unwaivable conflict of interest for a defense lawyer who is advising his client regarding such a
plea offer, the prosecutor’s plea offer does not “knowingly assist or induce” the defense lawyer
in violating the Rules of Professional Conduct. R. Regulating Fla. Bar 4-8.4(a) (“A lawyer shall
not . . . knowingly assist or induce another to” violate the Rules of Professional Conduct.); R.
Regulating Fla. Bar Ch. 4, Preamble: Terminology (“‘Knowingly,’ . . . denotes actual knowledge
of the fact in question.”). PAO 12-1 references Rule 4-1.8(h) and Rule 4-1.7(a)(2) as the rules
that could be violated by a criminal defense lawyer when such a plea offer has been extended to
a client. Yet, as previously discussed, both of those Rules of Professional Conduct expressly
provide that in certain circumstances a client, properly informed and counseled, may consent to
the lawyer’s representation even if the lawyer has a personal conflict of interest.
Should a prosecutor’s plea offer give rise to a conflict for a criminal defense lawyer, the
resulting conflict analysis is necessarily a case-by-case analysis for a criminal defense lawyer,
just as the Texas Bar concluded in Texas Ethics Opinion 571 (2006), not a matter for per se
prohibition, as PAO 12-1 incorrectly provides. Further, a prosecutor will ordinarily not be privy
to the pertinent facts surrounding that case-by-case inquiry or the manner in which any potential
conflict may be or may have been addressed by the defense attorney. There is simply no reason
for a prosecutor to presuppose that a criminal defense attorney will address any potential conflict
of interest that might arise from a plea offer in any way other than an ethical manner that
complies with the rules. And there is certainly no reason that a prosecutor is required to
presuppose an ethics breach by defense counsel and therefore prophylactically refrain from even
making the plea offer. The Rules of Professional Conduct simply do not require a lawyer to
assume that another lawyer will choose an unethical course of conduct when an ethical option is
available. Where an ethical course of conduct is available to a criminal defense lawyer in
response to a prosecutor’s actions, a prosecutor does not violate Rule 4-8.4(a) because of the
mere notional possibility that the criminal defense attorney may, unbeknownst to the prosecutor,
fail to properly follow the Rules of Professional Conduct.
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Given these circumstances, a prosecutor’s mere extension of a plea offer that proposes
that the defendant waive collateral, post-conviction claims of ineffective assistance of counsel
does not amount to a violation of Rule 4-8.4(a).
PAO 12-1 goes on to address, and condemn, prosecutors who “require the criminal
defendant to waive claims of prosecutorial misconduct,” see id. at lines 142-143, finding this to
be prejudicial to the due administration of justice, and thus in violation of Rule 4-8.4(d). Again,
this reflects profound disregard of the operative law governing guilty pleas and their
consequences. Every guilty plea waives some claims of prosecutorial misconduct, whether
accompanied by a collateral-attack waiver or not, and even when there is no plea agreement at
all. See, e.g., United States v. Cothran, 302 F.3d 279, 286 (5th Cir. 2002) (“The plea waives
claims of governmental misconduct during the investigation and improper motives for
prosecution.”); United States v. Fairchild, 803 F.2d 1121, 1124 (11th Cir. 1986) (holding that
guilty plea waived, inter alia, claims that “the actions of the Assistant United States Attorney
constituted prosecutorial vindictiveness”); Henry v. State, 933 So. 2d 28, 29 (Fla. 2d DCA 2006)
(holding that defendant’s “guilty plea waived any claims [including claims of prosecutorial
misconduct] relating to alleged deprivations of his constitutional rights that occurred prior to the
entry of his guilty plea”); see also supra at page 14 (discussing consequences of guilty pleas). It
would be absurd to suggest that a prosecutor’s participation in a guilty-plea proceeding, or in
offering any plea agreement, is unethical because a consequence of the guilty plea would be the
forgoing of some prosecutorial-misconduct claims. Yet PAO 12-1 fails to make that distinction,
or account for that operation of law.
Even if PAO 12-1 were limited to addressing express waivers of collateral attack, it still
would be wrong. As noted above, the plea-agreement waivers that the inquiring attorney
addressed are broad, general waivers of post-conviction challenges. They do not specify either
ineffective assistance of counsel or prosecutorial misconduct as claims being waived, but rather
provide that the guilty-pleading defendant agrees not to bring any collateral attack challenging
his sentence. 11 The inquirer in this matter instead extrapolated from the general waivers to focus
11

The inquiring attorney appended samples of plea-agreement language from the Middle
and Southern Districts of Florida. The Southern District’s plea agreement provided for an appeal
waiver, and also that “the defendant understands that in some instances he may have a right to
attack the conviction and sentence pursuant to Title 28, United States Code, Section 2255.
Acknowledging this, in exchange for the undertakings made by the United States in this plea
agreement, the defendant hereby waives all right conferred by Title 28, United States Code,
Section 2255, to collaterally attack any sentence imposed, including any restitution order, or to
attack the manner in which the sentence was imposed, unless the sentence exceeds the maximum
permitted by statute.” The Middle District’s sample plea agreement combined the appeal and
collateral-attack waivers into one provision, which stated “Defendant’s Waiver of Right to
Appeal and Right to Collaterally Challenge the Sentence. The defendant agrees that this
Court has jurisdiction and authority to impose any sentence up to the statutory maximum and
(footnote continued)
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on isolated impacts that those waivers were said to have on ineffectiveness-of-counsel claims
and prosecutorial-misconduct claims, but provided no examples or instances of such a waived
claim, nor of a plea agreement that elicits a specific waiver of claims of prosecutorial
misconduct. For PAO 12-1 to make the leap from such an inquiry to a gratuitous and vague
condemnation of prosecutors is logically unsound and improvident in its broad-brush
insinuations concerning the character of prosecutors.
It also is inequitable in the context of the Florida Procedures for Ruling on Questions of
Ethics. We object to PAO 12-1 opining on conduct that is not the conduct of the attorney whose
inquiry gave rise to PAO 12-1. Florida Bar Procedures for Ruling on Questions of Ethics
provide, at Rule 2(a), that staff opinions shall not be issued as to the conduct of an attorney other
than the inquirer. Although PAO 12-1 is proposed as an opinion of the Professional Ethics
Committee itself, not of staff, we respectfully suggest that the same principles of prudence and
adjudicatory restraint should apply here. This is so not only for reasons of fairness, but also
because broad unnuanced advisory opinions, occasioned not in the context of an actual,
particular case, risk blundering into simplistic prohibitions with adverse unintended
consequences. Based on an inquiry to Bar staff from a defense attorney as to his own conduct,
PAO 12-1 now proposes to target, in a blanket and per se fashion, conduct of an entire class of
attorneys—prosecutors—who did not seek this ruling and whose conduct is broadly and
summarily categorized without individuation or the necessary fine distinctions developed by
decades of judicial caselaw. This is not equitable, and it is not analytically sound. In this case,
furthermore, it infringes into substantive policy areas that are properly the province of our
elected lawmakers and judicial officers.
PAO 12-1 makes a value judgment of prosecutorial-misconduct waivers as “prejudicial to
the due administration of justice,” invoking a phrase in Rule 4-8.4(d). But that is not the way
Rule 4-8.4(d) is meant to apply. Rule 4-8.4(d) provides that a lawyer shall not
(d) engage in conduct in connection with the practice of law that is prejudicial to
the administration of justice, including to knowingly, or through callous
indifference, disparage, humiliate, or discriminate against litigants, jurors,
(footnote continued)
expressly waives the right to appeal defendant’s sentence or to challenge it collaterally on any
ground, including the ground that the Court erred in determining the applicable guidelines range
pursuant to the United States Sentencing Guidelines, except (a) the ground that the sentence
exceeds the defendant’s applicable guidelines range as determined by the Court pursuant to the
United States Sentencing guidelines; (b) the ground that the sentence exceeds the statutory
maximum penalty; or (c) the ground that the sentence violates the Eighth Amendment to the
Constitution; provided, however, that if the government exercises its right to appeal the sentence
imposed, as authorized by 18 U.S.C. §3742(b), then the defendant is released from his waiver
and may appeal the sentence as authorized by 18 U.S.C. §3742(a)” [emphasis in original].
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witnesses, court personnel, or other lawyers on any basis, including, but not
limited to, on account of race, ethnicity, gender, religion, national origin,
disability, marital status, sexual orientation, age, socioeconomic status,
employment, or physical characteristic;
PAO 12-1 says that it is “prejudicial to the administration of justice” for a prosecutor to require
waivers of claims of prosecutorial misconduct, because a bad-faith prosecutor might abuse the
system to hide his own misconduct. But bad-faith actors have the potential to pervert nearly any
aspect of the practice of law; that is hardly a reason to broadly condemn law-practice itself.
Further, misconduct by prosecutors, including misconduct arising from a particular misuse of a
collateral-attack waiver, remains subject to discipline—by their governmental employers, by the
courts they practice in, and by the Bar itself—notwithstanding any waiver or case-specific claim
preclusion. As noted in the excellent opinion of the Texas Professional Ethics Committee, which
found no ethical violation in waivers of post-conviction attacks, “the waiver does not exempt the
prosecutor from disciplinary action for misconduct that violates the . . . Rules of Professional
Conduct.” Texas Ethics Opinion 571 (2006), 2006 WL 2038683.
If PAO 12-1 means to go farther, and to condemn the very concept of preclusion of
prosecutorial-misconduct claims as prejudicial to the due administration of justice, it goes too
far, making a policy determination as to substantive criminal law, in a realm that has been
extensively litigated and adjudicated by courts contrary to PAO 12-1’s policy choice. Although
PAO 12-1 purports not to address the legality, constitutionality, or enforceability of plea
agreement waivers of post-conviction, collateral challenges to a conviction, see PAO 12-1 at
lines 8-10 (“The committee first notes that whether particular plea agreements are lawful,
enforceable and meet constitutional requirements are legal questions outside the scope of an
ethics opinion.”), the opinion nonetheless improperly embarks on just such a venture in its
conclusion that the prosecutorial extension of a plea offer that encompasses a waiver of
prosecutorial misconduct in making such a plea offer is prejudicial to the administration of
justice.
The commentary to Rule 4-8.4 makes clear that Rule 4-8.4(d)’s prohibition of “conduct
. . . that is prejudicial to the administration of justice” simply “does not prohibit a lawyer from
representing a client as may be permitted by applicable law.” R. Regulating Fla. Bar 4-8.4 cmt.
(emphasis added). Indeed, “[t]he rules presuppose a larger legal context shaping the lawyer’s
role. That context includes . . . substantive and procedural law in general.” R. Regulating Fla.
Bar Ch. 4, Preamble. Yet, notwithstanding that two decades of substantive criminal law
authorize and enforce plea agreements that waive prosecutorial-misconduct claims, 12 PAO 12-1
12

See, e.g., United States v. Rodriguez-Rivera, 518 F.3d 1208, 1214-17 (10th Cir. 2008)
(enforcing plea agreement waiver to bar challenge to sentence where defendant claimed
prosecutorial misconduct at sentencing); United States v. Silva, 189 F. App’x 698, 701-02 (10th
Cir. 2006) (enforcing plea agreement waiver to bar challenge to sentence based on claims of
(footnote continued)
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expressly opines “that it is prejudicial to the administration of justice for a prosecutor to require
the criminal defendant to waive claims of prosecutorial misconduct.” PAO 12-1 at lines 141-43.
PAO 12-1’s substantive policy position, packaged as an ethics opinion, concerning the
proper administration of the criminal justice system simply cannot be reconciled with the
commentary to Rule 4-8.4 and governing substantive law. Conduct that is authorized by law and
that courts have held is a legally valid component of the criminal justice system cannot be
deemed “prejudicial to the administration of justice.” Moreover, although “[l]awyers holding
public office assume legal responsibilities going beyond those of other citizens,” R. Regulating
Fla. Bar 4-8.4 cmt. (emphasis added), the law imposes no legal responsibility that requires a
prosecutor to refrain from using the subject waivers in plea agreements. On the contrary, the law
authorizes such waivers as legitimate benefits sought and bargained for by the prosecutor’s
client—the government—and thus authorizes and permits prosecutors to negotiate for such
benefits to their client. A prosecutor simply does not engage in conduct prejudicial to the
(footnote continued)
government misconduct); United States v. Garcia, 234 F.3d 1279, 2000 WL 1195540, at *6-*7
(9th Cir. 2000) (dismissing appeal that raised claim of government sentencing misconduct
because plea agreement “waived [defendant’s] right to appeal and collaterally attack the sentence
imposed by the district court”); United States v. Dykstra, 17 F.3d 397, 1994 WL 5726, at *2 (9th
Cir. 1994) (“In her [collateral, post-conviction] § 2255 motion, [defendant] also claims that the
government was involved in certain prosecutorial misconduct including illegal search and
seizure, governmental use of ‘unconstitutional evidence’, perjury, evidence tampering, and
withholding of exculpatory evidence. However, [defendant] is precluded from raising these
issues in her § 2255 motion because she made a knowing and voluntary waiver of her right to
appeal in her plea agreement.”); Cain v. United States, 2011 WL 4344554, at *2 (W.D. Wash.
Aug. 17, 2011) (“Under the rubric of prosecutorial misconduct, [defendant] contends that the
prosecution trumped up the charges against him, used unreliable confidential-informant
testimony, and used improperly obtained wiretap statements. This claim should be dismissed
because [defendant] waived his right to collaterally attack his sentence.”), adopted, 2011 WL
4344583 (W.D. Wash. Sept. 15, 2011); United States v. Hughes, 2011 WL 182102, at *5 (W.D.
Va. Jan. 20, 2011) (holding that defendant’s “claims alleging court error and prosecutorial
misconduct, are waived by [defendant’s] valid Plea Agreement waiver of his right to bring a
§ 2255 action”), appeal dismissed, 438 F. App’x 229 (4th Cir. 2011); Carstarphen v. United
States, 2008 WL 4369010, at *3 (S.D. Ala. Sept. 25, 2008) (holding that, “based on the waiver
contained in his plea agreement, [defendant] is precluded from alleging prosecutorial
misconduct”); Stahl v. State, 972 So. 2d 1013, 1015-16 (Fla. 2d DCA 2008) (enforcing waiver of
post-conviction collateral attacks that included “claims relat[ing] to acts or omissions allegedly
committed by the prosecutor, [the defendant’s] lawyer, or the trial court”); cf. United States v.
Haaby, 2012 WL 1718047, at *9-*10 (D. Or. 2012) (claim of law enforcement misconduct was
barred by waiver in plea agreement); see also supra at page 20 (addressing prosecutorial
misconduct claims waived by guilty plea).
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administration of justice by seeking a waiver of post-conviction, collateral challenges on behalf
of the governmental entity that the prosecutor represents. Substantive law approves and
authorizes the government to seek such waivers to secure the finality of a conviction and
sentence resulting from a voluntary criminal plea agreement, and Rule 4-8.4(d) does not purport
to proscribe acts authorized by applicable substantive law. Nor is it appropriate to deprive a
litigating party—here, the government—of a valuable benefit and interest in finality of guiltyplea dispositions, by prohibiting that party’s attorney from seeking this benefit, notwithstanding
its approval by decades of reviewing courts.
PAO 12-1’s application of Rule 4-8.4(d) is fatally flawed.
Equitable concerns, constitutional concerns, and unintended consequences
As explained above, PAO 12-1 is incorrectly reasoned and inequitable both for broadly
prohibiting conduct other than the inquiring attorney’s and for skirting the principle that the
advisory opinion process should not be used to circumvent the procedures to adopt or amend the
Rules Regulating the Florida Bar. Further, by venturing too far into areas of substantive criminal
law, PAO 12-1 also risks impacting the criminal justice system in negative unintended ways.
The Sixth Amendment guarantees a defendant the right to effective representation by
independent counsel, including when that defendant is evaluating whether to plead guilty to
criminal charges, and that constitutional right requires counsel to provide the defendant both with
all of the potentially favorable legal options that may be available to the defendant as he
considers his plea and with an independent professional assessment of the relative benefit of
those plea options in the particular case. See, e.g., Missouri v. Frye, 132 S. Ct. 1399, 1408-09
(2012); Strickland v. Washington, 466 U.S. 668 (1984). 13 Taking away from a defendant’s
arsenal of plea bargaining chips, as PAO 12-1 would do, impinges on those rights and on
counsel’s ability to furnish independent professional advice, and it thereby risks running afoul of
constitutional guarantees.
PAO 12-1 already has drawn judicial concern in this regard. In Guillen-Rivera v. United
States, 2012 WL 3522672 (M.D. Fla. Aug. 15, 2012), a United States District Judge who was
adjudicating a § 2255 claim noted—but did not reach—PAO 12-1 and its broad prohibitions on
attorney conduct. Id. at *8 n.6. Nonetheless, that judge expressed concern that adoption of PAO
12-1 and its prohibitions on attorney conduct could negatively impact Sixth Amendment
concerns:
13

PAO 12-1 overlooks these important constitutional principles, that is, that the Sixth
Amendment guarantees both effective representation by counsel and the independence of
defense counsel, and it fails to recognize that counsel must be afforded wide professional latitude
to discharge those constitutional obligations when advising and acting on behalf of a defendant
in a criminal case. Strickland, 466 U.S. at 689.
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[T]he Court can envision, should The Florida Bar adopt a binding ethics opinion
in which its members—and, by extension, the members of the bar of the Middle
District—are prohibited from advising criminal defendants with regard to plea
offers containing appeal waivers, criminal defendants being deprived of their
Sixth Amendment right to counsel. As the Supreme Court has held, “criminal
defendants require effective counsel during plea negotiations,” and the Sixth
Amendment demands it. Missouri v. Frye, 132 S.Ct. 1399, 1407-08 (2012). The
Court has difficulty understanding how counsel could comply with their ethical
obligations (as defined by the proposed advisory opinion) yet provide effective
counsel to a criminal defendant while negotiating a plea containing an appeal
waiver. In any event, since that scenario is not presented by the facts of this case,
the Court can do no more here than ponder the possibilities.
2012 WL 3522672, at *8 n.6. PAO 12-1’s approach—eliminate the problem by forbidding
prosecutors from making such an offer—does not remove the constitutional risks. A defendant’s
options are narrowed and his rights are endangered when a bar opinion compels lawyers to take a
legally-available negotiation option—one which courts have enforced and approved—off the
bargaining table. The U.S. Court of Appeals for the Eighth Circuit has pointed out the
incongruity that results from paternalistically denying a defendant such a plea-bargaining option:
The right to “effective assistance of counsel” . . . arises from the Sixth
Amendment, and a criminal defendant may waive the rights guaranteed by the
Sixth Amendment. Johnson v. Zerbst, 304 U.S. 458, 468-69, 58 S.Ct. 1019, 82
L.Ed. 1461 (1938). If a criminal defendant is able to negotiate substantial
concessions from the prosecution, but only on the condition that the defendant
waive a potential future claim of ineffective assistance of counsel, does “justice”
really dictate that this court refuse to enforce such an agreement in all
circumstances? If the government cannot obtain the benefit of avoiding collateral
litigation under section 2255, then the government may not be willing to offer
certain concessions, and a defendant may be unable to secure the bargain most
favorable to his interests. To require that conclusion would seem, in Justice
Frankfurter’s famous words, “to imprison a man in his privileges and call it the
Constitution.” Adams v. United States ex rel. McCann, 317 U.S. 269, 280, 63
S.Ct. 236, 87 L.Ed. 268 (1942).
Chesney v. United States, 367 F.3d 1055, 1058-59 (8th Cir. 2004); see also United States v.
Watson, 682 F.3d 740, 743, 744 & n.2 (8th Cir. 2012) (quoting Chesney and separately noting,
but not addressing, the emergence of state-bar ethics opinions on the issue of whether collateralattack waivers pose a conflict of interest). Here, the Professional Ethics Committee would
imprison criminal defendants in PAO 12-1’s prohibitions and call it professional ethics.
A criminal defense attorney has both an ethical duty and a constitutional duty arising
under the Sixth Amendment to render effective assistance to a client who is entering a plea—
including a guilty plea—to criminal charges. See, e.g., R. Regulating Fla. Bar 4-1.2(a) (“In a
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criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer,
as to a plea to be entered . . . .”); R. Regulating Fla. Bar 4-1.4 cmt. (requiring that “a lawyer who
receives from opposing counsel . . . a proffered plea bargain in a criminal case must promptly
inform the client of its substance” unless the client has already communicated the client’s
position on such a proposal to the lawyer); R. Regulating Fla. Bar 4-1.1 (“A lawyer shall provide
competent representation to a client.”); Padilla v. Kentucky, 130 S. Ct. 1473, 1486 (2010) (“[W]e
have long recognized that the negotiation of a plea bargain is a critical phase of litigation for
purposes of the Sixth Amendment right to effective assistance of counsel.”); Iowa v. Tovar, 541
U.S. 77, 81 (2004) (“The entry of a guilty plea . . . ranks as a ‘critical stage’ [of the criminal
process] at which the right to counsel adheres.”). Indeed, a defense attorney is ethically bound to
communicate a plea offer to a client and to follow the client’s wishes with regard to “a plea to be
entered.” R. Regulating Fla. Bar 4-1.2(a) & 4-1.4 cmt.; see also In re Garnett, 603 S.E.2d 281
(Ga. 2004) (attorney disbarred for, inter alia, refusing client’s instruction to enter guilty plea
under Georgia Rule of Professional Conduct 1.2); Red Dog v. State, 625 A.2d 245 (Del. 1993)
(lawyer must respect defendant’s decision to forgo further appeals and accept death penalty
sentence).
A lawyer also cannot decide for a criminal defendant which of any number of legal plea
offer options is to be accepted or declined when a plea is being contemplated. The decision
whether to enter a guilty plea and whether to accept the terms of a plea agreement are
fundamental decisions that belong solely to a criminal defendant under the Sixth Amendment.
See, e.g., Stano v. Dugger, 921 F.2d 1125, 1146-47 (11th Cir. 1991) (en banc) (“Even a
defendant who hires trial counsel for the purpose of making strategic decisions does not
relinquish to his attorney final authority to make fundamental decisions, such as the plea that he
will enter. The defendant remains the master of his case, particularly with respect to the entry of
a guilty plea.”) (footnotes and citations omitted). A criminal defense lawyer thus cannot deny a
client the opportunity to consider a legally-available option to obtain a lesser sentence without
violating the Rules of Professional Conduct. See, e.g., Lawyer Disciplinary Bd. v. Turgeon, 210
W. Va. 181, 187-88 & n.4, 557 S.E.2d 235, 241-42 (2000) (holding that “the decision whether or
not to accept a plea rests with the client, not the lawyer, but that decision was impaired by the
[lawyer’s] conduct,” which “risked additional incarceration for [the defendant-client] without
explaining the various options available, in violation of the Rules [of Professional Conduct]”).
Denying a criminal defendant the opportunity to consider a legally permissible and potentially
favorable plea bargain risks not just an ethical violation but may also implicate Sixth
Amendment concerns. See, e.g., Missouri v. Frye, 132 S. Ct. 1399, 1408-09 (2012) (holding
that, “as a general rule, defense counsel has the duty to communicate formal offers from the
prosecution to accept a plea on terms and conditions that may be favorable to the accused” and
that it is constitutionally deficient under the Sixth Amendment not to “advis[e] the defendant or
allow[] him to consider” such offers).
PAO 12-1 would require a Florida attorney to leave some of a criminal defendant’s pleabargaining chips—negotiating chips that, as a matter of substantive criminal and constitutional
law, are indisputably legally available to a criminal defendant—on the bargaining table,
potentially resulting in a greater sentence than a particular criminal defendant might otherwise
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have negotiated and regardless of whether that particular defendant/client wished to use those
bargaining chips and waive his or her rights in exchange for negotiated sentencing concessions
from the government.
It is contrary to the principles of our criminal justice system for a lawyer to deny a
criminal-defendant client the opportunity to consider a legally-available option for resolving the
criminal charges against him. It is similarly contrary to the values of our system for an unelected
body of lawyers to eliminate a plea-bargaining option for the entire class of criminal
defendants—despite the fact that such an option has been upheld as legal by federal and Florida
courts and has not been proscribed by court rules or the legislative process—by requiring
lawyers to withhold that legally-available option from criminal defendants. Yet that is what the
Professional Ethics Committee risks doing through PAO 12-1 and what this Board faces if it
upholds PAO 12-1.
Besides risking constitutional violation, PAO 12-1 could have other negative unintended
consequences. There is a vast array of factual and procedural contexts in which criminal cases
arise, and plea agreements should have the flexibility to address that entire array, which is
intrinsically unpredictable due to the unknowable variety of circumstances. PAO 12-1 would
remove that flexibility, forcing cases to proceed to trial where the parties would otherwise have
reached a resolution by mutually beneficial agreement.
A few hypothetical examples may illustrate: A defendant is convicted at trial and is
awaiting sentencing. He hires a new attorney, who discovers that prior counsel was ineffective in
ways that caused the defendant to lose a suppression hearing. The trial court agrees, and orders a
new trial. In an effort to resolve the matter without a retrial, the government offers a plea
agreement with defense-favorable terms, reducing the defendant’s criminal liability and
sentencing exposure. In return, and to avoid the absurdity and waste of resources of a collateral
attack on the previous attorney’s ineffectiveness, which already is being cured by the new plea
concessions, the government insists that the defendant waive any collateral attack challenging his
conviction and sentence, which would encompass any claims of ineffective assistance of counsel.
The defendant, who acknowledges his guilt, and his new, effective lawyer conclude that
defendant’s prospects for success in a retrial remain poor, even after predecessor counsel’s
failings are remedied, and that the terms of the plea agreement present a much better outcome for
the defendant than a retrial. Under PAO 12-1, however, this potential resolution of the criminal
matter would be prohibited. See PAO 12-1 at lines 6-12 (concluding that “both offering and
recommending acceptance” of a “plea offer in which the criminal defendant waives past or future
ineffective assistance of counsel” is “improper”).
Outcomes as to prosecutorial-misconduct claims also could be perverse. In another
hypothetical, during a lengthy jury trial, a defendant learns of a discovery violation and moves
for a mistrial based on prosecutorial misconduct. The court agrees, and finds that it is too late in
the trial to cure the violation. To avoid a costly retrial, the government (with the oversight of a
supervisory prosecutor who is not within the scope of the misconduct claim) offers the defendant
a plea agreement with defense-favorable terms, but insists that the defendant waive collateral
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A member of The Florida Bar has requested an opinion regarding the ethical propriety of

7

offering or advising a criminal defendant to accept a plea offer in which the criminal defendant

8

waives past or future ineffective assistance of counsel and prosecutorial misconduct. The

9

committee first notes that whether particular plea agreements are lawful, enforceable and meet

10

constitutional requirements are legal questions outside the scope of an ethics opinion. Reviewing

11

these issues in light of ethics considerations, the committee concludes that both offering and

12

recommending acceptance of such a plea offer is improper.

13

The majority of states that have examined this issue have concluded that such an offer is

14

impermissible for the criminal defense lawyer, the prosecutor, or both, for varying reasons. Most

15

recently, the Virginia State Bar issued Legal Ethics Opinion 1857 (2011), which opined that a

16

criminal defense lawyer may not ethically advise a criminal defendant to accept a plea that

17

includes waiving the right to make a claim of ineffective assistance of counsel as a personal

18

conflict of interest of the lawyer. The opinion states, “Defense counsel undoubtedly has a

19

personal interest in the issue of whether he has been constitutionally ineffective, and cannot

20

reasonably be expected to provide his client with an objective evaluation of his representation in

21

an ongoing case.” The opinion specifically finds that the agreement does not violate the rule

22

limiting prospective waivers of future malpractice, but states that the prosecutor may not make

23

such an offer as it is “an inducement to the defense lawyer to violate” the ethics rules.

24

An earlier opinion from Missouri states that it is impermissible for a lawyer to advise a

25

criminal defendant to relinquish claims of ineffective assistance of counsel by that lawyer,

26

because the lawyer cannot properly ask the client to waive this type of personal conflict.

27

Missouri Formal Ethics Opinion 126 (2009). The opinion further indicates that a prosecutor’s

28

request for a waiver of claims of ineffective assistance of counsel and prosecutorial misconduct

29

is inconsistent with the prosecutor’s role and is conduct that is prejudicial to the administration

30

of justice.

31
32

Vermont Ethics Opinion 95-04 reaches a similar conclusion as to the criminal defense
lawyer, but on a different basis, finding that a criminal defense lawyer should not advise a client

33

to accept a plea offer conditioned on waiver of ineffective assistance of counsel because of

34

Vermont’s prohibition that “a lawyer shall not attempt to exonerate himself from or limit his

35

liability to his client for personal malpractice.” Similarly, Ohio Ethics Opinion 2001-6 opined

36

that a waiver of ineffective assistance of counsel claims equates to a limitation on the criminal

37

defense lawyer’s liability for malpractice, because it “significantly limits and may even destroy

38

the defendant’s ability to establish proximate cause, a necessary element of a legal malpractice

39

claim.” Ohio also reaches the same conclusion as Missouri that a prosecutor may not make such

40

an offer, because a prosecutor should not seek to insulate his or her misconduct with a waiver.

41

Tennessee Informal Ethics Opinion 94-A-549 states that neither a criminal defense lawyer nor a

42

prosecutor may make an agreement to waive ineffective assistance of counsel or prosecutorial

43

misconduct because of the prohibition in the Ethical Canons and Disciplinary Rules against

44

limiting liability for malpractice.

45

North Carolina Ethics Opinion 129 (1993) opined that a plea offer conditioned on waiver of

46

ineffective assistance of counsel may limit the criminal defendant’s ability to seek a remedy for

47

malpractice and, even if not, that any discipline against the prosecutor or criminal defense lawyer

48

“may be hollow and ineffective remedies for the incarcerated Client C and insufficient to assure

49

compliance with the rules.” The opinion points out the personal conflict for the criminal defense

50

lawyer in advising the client regarding the agreement. Similarly, an Alabama informal opinion

51

(dated September 1, 2010) concluded that an agreement precluding an ineffective assistance of

52

counsel claim may run afoul of the rule prohibiting prospective limitation of malpractice claims

53

based on the inquirer’s statement that the ineffective assistance of counsel claim is “the

54

functional equivalent of a malpractice claim.”

55

The National Association of Criminal Defense Counsel has published a proposed opinion,

56

03-02, which indicates that a criminal defense lawyer may not participate in a plea agreement

57

that waives the client’s right to collaterally attack the plea with a claim of ineffective assistance

58

of counsel, because of the personal conflict of interest it presents for criminal defense counsel,

59

and because the waiver limits the lawyer’s malpractice liability, because the criminal defendant

60

in most jurisdictions must make a successful ineffective assistance of counsel claim in order to

61

bring a malpractice claim against the lawyer. The opinion also states that the prosecutor should

62

not make such offers, because the offer is prejudicial to the administration of justice and because

63

it assists or induces the criminal defense lawyer to violate the rules.

64

Arizona Ethics Opinion 95-08 specifically determined that a plea offer waiving collateral

65

rights, such a later claim of ineffective assistance of counsel, is not a prospective waiver of

66

malpractice and therefore is not prohibited under the rules. The opinion notes that, not only is

67

ineffective assistance of counsel not a claim of malpractice, the agreement is between the

68

prosecutor and the criminal defendant, not between the criminal defendant and the criminal

69

defense lawyer. The Arizona opinion does not discuss the issue of conflicts of interest. A

70

dissent in the opinion vigorously disagreed with the opinion, indicating that the broad policy

71

behind the rule is to permit clients to later challenge the conduct of their lawyers. The dissent

72

quoted from an earlier opinion of the committee finding the rule prohibited an agreement

73

between lawyer and client that client would not file a bar complaint, stating “agreements such as

74

the one the inquiring attorney proposes involve the very same evils that ER 1.8(h) is designed to

75

prevent; the strong potential of coercion and over-reaching on the attorney’s part, and the

76

potential conflict between the lawyer’s interests and those of his client.”

77

Texas is the only state, to date, that has specifically addressed the conflict of interest issue

78

and determined that it may be permissible to advise a criminal defense client regarding waiving

79

an ineffective assistance of counsel claim in making the plea. Texas Ethics Opinion 571 (2006)

80

concludes that a criminal defense lawyer may or may not have a conflict of interest when faced

81

with the plea offer from the prosecutor requiring a waiver of ineffective assistance of counsel,

82

and that in order to advise the client regarding the plea offer, the lawyer must reasonably

83

conclude that the representation will not be affected by the lawyer’s personal interests. The

84

opinion states that the lawyer must decide on a case-by-case basis whether the lawyer has a

85

conflict because of concerns that the client may have a basis to raise ineffective assistance of

86

counsel and whether the lawyer is able to make the full disclosure to the client necessary to

87

obtain consent to continued representation. Additionally, the opinion concludes that the

88

applicability of restrictions on waiving malpractice claims will depend on whether the plea

89

agreement is interpreted to limit the criminal defense lawyer’s liability to the defendant for

90

malpractice. Finally, the Texas opinion indicates that the prosecutor may make such a plea offer,

91

although the prosecutor may still be subject to discipline if the prosecutor in fact engages in

92

prosecutorial misconduct.

93

This Committee agrees with the majority of states that have addressed this issue that it is

94

improper for the prosecutor to make such an offer and for the defense lawyer to advise the client

95

on accepting the offer.

96

Rule 4-1.8(h) addresses agreements limiting a lawyer’s liability for malpractice and states:

97
98

(h) Limiting Liability for Malpractice. A lawyer shall not make an

99

agreement prospectively limiting the lawyer’s liability to a client for malpractice

100

unless permitted by law and the client is independently represented in making the

101

agreement. A lawyer shall not settle a claim for such liability with an

102

unrepresented client or former client without first advising that person in writing

103

that independent representation is appropriate in connection therewith.

104
105

This type of plea agreement is between the prosecutor and the defendant, and an ineffective

106

assistance of counsel claim is not a malpractice claim. Thus, on its face, the rule does not

107

prohibit advising a criminal defense client to enter a plea agreement that waives the client’s right

108

to claim ineffective assistance of counsel in a collateral proceeding. However, a lawyer should

109

not be permitted to do indirectly what the lawyer cannot do directly. A defense lawyer’s

110

recommendation that a client waiver a claim of ineffective assistance of counsel is akin to

111

limiting malpractice liability, which is impermissible if the terms of the rule cannot be met.

112

Unlike malpractice liability, which is a type of conflict that may be waived under specific

113

circumstances with independent representation, the Committee believes that the personal conflict

114

created by such a plea agreement cannot be waived. Rule 4-1.7(a)(2) provides as follows:

115
116
117
118
119
120

(a) Representing Adverse Interests. Except as provided in subdivision (b), a
lawyer shall not represent a client if:

121

will be materially limited by the lawyer's responsibilities to another client, a

122

former client or a third person or by a personal interest of the lawyer

***
(2) there is a substantial risk that the representation of 1 or more clients

123

The Committee concludes that a criminal defense lawyer has a personal conflict of interest

124

when advising a client regarding waiving the right to later collateral proceedings regarding

125

ineffective assistance of counsel. The lawyer has a personal interest in not having the lawyer’s

126

own representation of the client determined to be ineffective under constitutional standards. This

127

conflict is not one that the client should be asked to waive as noted in the comment to Rule 4-1.7,

128

which states: “when a disinterested lawyer would conclude that the client should not agree to the

129

representation under the circumstances, the lawyer involved cannot properly ask for such

130

agreement or provide representation on the basis of the client's consent.” A disinterested lawyer

131

would be unlikely to reach the conclusion that the criminal defense lawyer could give objective

132

advice about that lawyer’s own performance.

133

Regarding the prosecutor’s conduct in offering the plea agreement, the committee agrees

134

with those states that find that the conduct is impermissible as both prejudicial to the

135

administration of justice and assisting the criminal defense lawyer in violating the Rules of

136

Professional Conduct under Rule 4-8.4(d) and 4-8.4(a), Rules Regulating The Florida Bar.

137

Committee believes that the vast majority of prosecutors act in good faith and would not

138

intentionally commit misconduct. However, some prosecutorial misconduct can occur

139

unintentionally and, in the rare instance, even intentionally. Prosecutorial misconduct may be

140

known only to the prosecutor in question, e.g., when the prosecutor has failed to disclose

141

exculpatory information. The Committee’s opinion is that it is prejudicial to the administration

142

of justice for a prosecutor to require the criminal defendant to waive claims of prosecutorial

143

misconduct when the prosecutor is in the best position, and indeed may be the only person, to be

144

aware that misconduct has taken place.
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V IA EMAIL (eto@fIabar.org and
gbetensky@richmangreer.com) and lFEDEX

Gary S. Betensky, Chair
Professional Ethics Committee
The Florida Bar
651 E . Jefferson Street
Tallahassee, FL 32399-2300
Re:

Ethics Inquiry No. 30293 (Scheduled for February 3, 2012, PEC Meeting)

Dear Mr. Betensky :
1lLis letter responds to the Florid a Bar Professional Ethics Com mittee' s staff
proposal concluding both that a criminal defense lavvyer has a cunflict of interes t that
pre lents the lavvyer from ad isillg a client \h,Thether to accept a plea offer lhat r qu ires
the client to '''' ai ve any claims of ine£fe -tive assistance of cow1Sel by the lawyer, and tha t
it is impenrussib le for a prosecu tor to m ake sud l an offer. The draft opinion also
addresses p lea offers in the conh:.xt of p oseclltorial-miscon uct claims_ In parbcular,
we h ope L c rrect some m isperceptio s abou t these waiv 5 th a t were v iced at the
Committee' s previous m eeting on thjs topic ai'ld that seem to have informed the d ra ft
opinion. As in our previous Jetter, we respectfully submit that use of the waivers
addressed in the p ropo sed opinion is ethical and that the pl p sed opinio is vl-'Tong.

LelieJ 10 ary S. 13etensky, Esq.
Chair, Profession al Ethics Com mi ttee
l an uat~\·

31 , 20'12
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The Bar member's inquiry to the Committee points to the sentence-appeal waiver
provisions in plea agreements offered by the United States Attorney's Offices in the
IV1.lddle and Southern Districts of Florida. l When those provisions are used, defendants
who have admitted their gllilt and agreed to plead guilty also agree, as part of that
bargaining, to limit the grounds on which they may challenge the sentences they
receive. As discussed below, these waivers relate only to challenges to sentences; they
have notlling to do ,"lith defendants' guilt; and they do nothing to preclude defendants
from challenging their convictions. (As also explained below, however, all defendants
""ho plead guilty-admitting under oath to a judge that they are in fact guilty of the
charged crimes-largely surrender the opportunity to thereafter contest the guilt they
have acknowledged.) And on their face these waivers have nothing to do with
ineffective assistance of counsel, either, although courts have construed them to
preclude certain challenges to sentences based on ineffective assistance of counsel at
sentencing. Below, we clarify the content and effect of these waivers. We hope that
this, in conjunction with the previous submissions, demonstrates why these IA/aivers do
not violate The Florida Bar's ethical rules.
When a defendant enters into a plea agreement in the Middle Disb'ict of Florida
that contains a sentence-appeal waiver, he agrees-as part of that bargain-not to
appeal or collaterally challenge on most grounds the sentence he receives. Specifically,
he agrees not to challenge his sentence on any ground "except (a) the ground that the
sentence exceeds the applicable Guidelines range as determined by the Court pursuant
to the United States Sentencing Guidelines; (b) the ground that the sentence exceeds the
statutory maximum penalty; or (c) the ground that the sentence violates the Eighth
Amendment to the Constitution."2 In the Southern District of Florida, defendants who
agree to a sen tence-appeal w aiver similarly "waive[] any rights conferred by [18 US C
§] 3742 to ap peal any sentence imposed, or to appeal the m ann eJ in which the sentence

iThe l\J ortj'lern District of Flonda does no t cUlTe Uy l se a sentence- ppeaJ
'IVill

'eT.

2The plea agreement releases the defendant from this wai ver if the United States
arp eal. from the sentencE' imposed, eaving the defendan t free then to challenge his
sentence on any ground .
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was imposed, u n less the senten ce exceeds the maximum permitted by statute OJ is a
result of an upward depal"ture or variance from the guideline range that the court
establishes at sentencing." The defendant, in other ,vords, agrees to accept the sentence
the district court impo ses as long as the court imposes a sentence w ithin the guidelines
range it calculates, does not exceed the statutory maximum sentence, and does not
impose cruel and unusual punishment. The defendant cannot assert that the sentencing
court misapplied the sentencing guidelines; h e CMUlot assert that his sentence is
"unreasonable. " l\lothing in the waiver, hm,vever, prevents a defendant from
challenging his conviction, or the voluntariness an d knowledge with which he entered
into a plea agreernent; the waiver is a limitation only on his right to contest his sentence,
for a crime that he ha s -in that very document-admitted to h aving committed.
Federal courts have approved of and enforced these sentence-appeal waivers for
almost twenty yea rs. See, e.g., United States v. Bushelt, 997 F.2d 1343, 1353 (11 th. Cir.
1993). The \·v aivers are a very effective and desirable way of addressing and reducing
the heavy burden of flivolous appeals by defendants who have already pled guilty
follmving a careful, judicially-supervised procedure . Indeed, the Eleventh Circuit Court
of Appeals has embraced these waivers as "serv[ing] interests of the judiciary as well as
interests of the government and defendants. " United States v. Smith, 654 F.3d 1263, 1266
n.l (llt1l Cir. 2011); ~r Blackledge v. Allison, 431 U.s 63, 71 (1977) (recognizulg tbat plea
bargains benefit all concerned, including the judiciary) .3 In Smith, in fact, the Court
en forced the \.vaiver, even though the United States had tried to disclaim reliance on it,
explaining that "once an appeal arrives in this Court it is our responsibility to see that ir
is decided correctly under the law. " 654 F.3d at 1266 n.1 .
To ensure the fairness, and knmving and v olun tary nature, of the sentencin g
appea l an d collateral-attack waiver, the courts accep t an d rely on these waivers on ly if
the distri ct court "specificall y questioned [the defendant] durin g th . plea colloquy
abou t r.h e . .. vv aivt"'I, adequately e >..p Jained the significance of lhe . . w ai 'er, an d

3FloridJ court have als0 appro' d and enforced Ules \Ivai" 1'5 . See, eg ., Stnhl "
State, 972 So. 2d 1013, 10J5-16 (Fl a . 2d DCA 2008) (enforcing Vv' i .r er of p st-conviction
collateral attacks that included "claims relat[ing] to acts or omissions allegedly
commi tted by the prosecutor, [the defendan t's] lawyer, or the trial court"); Leach
91 4 So. 2d 519, 521-24 (Fla 4th DCA 2005) ("vaiver of righ t to appeal) .

'(I

Stnte.

LE'ller Lv ary S. Belensky, Esq.
Chai r, Professional Ethics Committee
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confirmed that [the defen dant] understood the full significance of the ... \"raiver."
Smith, 654 F.3d at 1266, Indeed, the Fed eral Rules of Criminal Procedure have been
amended to expressly recognize the use of sentence-appeal and collateral-attack
waivers and to confirm that "Lhe court must inform the defendan t of, and determine
that the defendant understands, ... the terms of any plea-agreement provision waiving
the right to appeal or to collaterally attack the sentence." Fed . R. Crim. P. 11(b)(1)(N).4
The draft opinion fails to recount for the court' s role in the piocess, a role that is
intended to ensure the propriety, transparency, and voluntariness of defendants'
decisions to plead guilty.
The issue before this Committee, however, is not whether a defendant can waive
his right to appeal his sentence, or even whether his lawyer can advise him to do so.
Lawyers reg ularly advise their clients to plead guilty, yet that decision alone surrenders
many righ ts, including the constitutional right to trial by jury and the ability to
challenge the effectiveness of many aspects of the defense la'wyer' s pre-plea
perform ance. A defendant's agreement to forgo one more right-his stahltory right to
appeal his entence-is simply anothel step in that plea-bargainin g process: "an appea.l
waiver is of value to a defendant 'because it is another chip the defendant can bring to
the bargaining table and trade for additional concessions from the goverrunent."' Smith,
654 F.3d at 1266 (quoting Untted States v. BaSCOmLJ, 451 F.3d 1292, 1294 (11th Cir. 2006)).
"Bargains have to benefit both parties or there will be nothill.g to bargain about." Id. By
limiting the scope of defendants' offers, hOlNever, the draft opinion would not only
interfere w ith the parties' substantive resolution of these cases, it would serve to expose
defendants to potentiall y costUer p lea bargains (or even tlle absence of them). Courts
have noted that the vast m.ajority of collateral attacks are meritless. Although the value
to defendants of retaining the right to pursu e these claims usually is minimal, the cost to

'I tior over, before accepting a defendan t's g uil ty plea to a federal offense, the
d istn ct court mu st u ndertaLe a sear ching inquiry, at \"rhidl it "m st inform th
defendan t of, and determjne th at the defendan t w1derstands," th e rights being foregone
and tll c nse ucn ce~ of the guilty plea. See Fed R. Cri m . P. 11(b). A rou tine p art of this
inquiry by the court is whether the d fend an t is satisfi ed 'IIith the perform an ce of his
counsel; yet by the draft opinion' s reasoning, no defense attorney may ethically counseJ
hi . lient how to answer that inquiry, calling into ques tion the ethical p ropriety of any
gui]t}1 p lea.

l etre l to Gary S. Be lensky, sq.
Chai r, P rofess ional Ethics CommllteE'

January 31. 20J 2
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the courts and to the governIYlent of dealing with all of these claims is substantial. Thus,
the waiver is an important element of the consideration the government receives in a
plea bargain; if it is placed off-limits, the negotiating power of the defendant is
diminished.
The issue before this Committee relates to I,vhether a defendant cem be permitted
to agree to forgo claims of ineffective assistance of counsel. This issue arises not because
the plea agreement expressly waives these claims, because it does not. It is an issue
because courts have construed the sentence-appeal waiver to encompass defendants'
challenges to tleeir sen tences brought under the guise of ineffective assistance of cG(:nsel
at sentencing. Allowing ineffective-assistance-at-sentencing challenges, the Eleventh
Circuit has explained, "v,Tould permit a defendant to circumvent the terms of l-he
sentence-appeal waiver simply by recasting a challenge to his sentence as a claim of
ineffective assistance, thus rendering the waiver meaningless." Williams v. United States,
396 F.3d 1340, 1342 (11th Cir. 2005). (In Williams, for example, the defendant had
challenged the drug quantity for which he had been held accountable at sentencing,
notwithstanding his agreement not to challenge his sentence, by claimil1g that his
lawyer had been ineffective in addressing drug quantity at sentencing.) In order to give
full effect to the parties' agreement, Williams concluded, the sentence-appeal waiver
precluded the defendant from collaterally attacking his sentence "based on ineffective
assistance a t sen tencing. " Id
The sum of all this is tleat a defendcmt I·vho agrees to the waiver surrenders most
challenges to his sentence, whether he pursues them directly or via a claim that his
la\vyer had b een ineffective at sentencing. A t the Com mittee's previous m eeting,
however, there was much tall: about innocent defend ants su p posedly being left withou t
reCO Ll rse from thejr lawyers' ineffectiveness Th at talk is m isplaced, though, becau e the
sentence-appea1 waiver is a waiver of a right to challenge n sentence; it can limit on ly
tl ose ineffecti 'e-a ssistance claims rel ate d to sentencing, not tho e cone rnh g guilt or
innocence.
'·V tl!iWl1S, for examp le, recognjzes th at th e waiver might not bar a "claim of
ineffective assis tance in enterin g or nego tia ting the plea lor} a claim challenging th e
validity of the plea or agreement. " 396 .3d at 1342 n .2. A nd, indeed, the courts h a
refused to d eem sud l claims waived. See, e.g., Pate! 'U . United States, 252 F. App' x 970, a ~
"'975 (11th ir. 2007) (i,vai Ter did nol bar d efendant' collateral chall nge to his guil ty
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plea ort ineffective-assistance grou ds). The waiver- under consideration by the
Committee has nothing to do with guilt Oi irmocence, and it does not preclude a
defendant from challenging anything other thCin the terms of his sentence. To our
knowledge, no court has even suggested otherwise
A defendant ,,,,ho pleads guilty does, however, give up most of his rights to
challenge his guilt. United States 7i Betancourth, 554 F.3d 1329, 1332 (11th Cir. 2009)
(unconditional guilty plea waives all non-jurisdictional challenges to conviction) . This
consequence derives from the guilty plea itself, regardless of whether there is a plea
agreement and regardless of 'whether thei-e is an appeal waiver. Simply put, and not
surprisingly, a defendant who has admitted that he committed a charged offense and
has pled guilty to having committed it gives up most opportunities to challenge his
resultant conviction. See United States v. Broce, 488 U.s. 563,569 (1989) (" [W]hen the
judgment of conviction upon a guilty plea has become final and the offender seeks to
reopen the proceeding, the inquiry is ordinarily confined to "vhether the underlying
plea was both counseled and voluntary."); see also Menna v. New York, 423 U.s. 61, 62-63
n.2 (1975) ("a counseled plea of guilty is an admission of factual guilt so reliable that,
vv'here voluntary and intelligent, it quite validly removes the issue of factual guilt from
the case").
The surrender of these rights via a guHty plea is an inheren t part of the plea
bargain system and, more importantly, a recognition that a guilty plea "is not a
meaningless gesture to be renounced on a lark; it is a 'grave and solemn act, which is
accepted only with care and discernment."' United States v. Cesal, 391 F.3d J.172, 1180
(11th Cir. 2004) (quoting United States v. Hyde, 520 U.S . 670, 676-77 (1997)). But the draft
opinion fails to address the waiv er of ri gb ts inheren t in every guilty plea; its rationale as
to the supposed corulict of inter st in the wai ver provision here would call into question
th e p ropriety of every plea bargain, indeed of every guilt}' plea. where the court
routine1y seeks to licit from th e defendan t that he is satisfied w' th hi.; a ttomey's
performance and wher th e d efendant, bl vi h.l e of his guilty pl ea, u rrenders
ineffecti ve-assistance claims.
The dra ft opinion 's con lusi on with respec t to prosecutors' OJ
ct is especially
troublesome. This is so both becalls it lTansgresses the ordin ary rules concerning ethics
inquiries, by opining on the conduct of an attorney-here, the en tire class of
p rosecutors- o ther th an the inq ui r r, and beca use of its substan ce Op ining on waiv ers
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of prosecutorial-misconduct claims is particu larly unwarranted here, where none of the
waivers referenced in or attached to the inquiry expressly addresses prosecutorial
misconduct, and \",here the inquiry gives no example or actual instance of prosecutorial
misconduct claims being blocked by such a waiver. Yet the draft opinion concludes that
offering such a plea agreement "is impermissible as both prejudicial to the
administration of justice and assisting the criminal defense la"vyer in violating the Rul es
of Professional Conduct under Rule 4-8.4(d) and 4-8.4(a), Rules Regulating The Florida
Bar." But the courts have repeatedly recognized that these waivers serve the
administration of justice, and it is both wrong and contrary to the criminal justice
system itself to suggest that the offering of a deal that requires a defendant to give up
some rights prejudices the administration of justice. This one provision limits the
circumstances in which a defendant can challenge his sentence once it has been
imposed, There's nothing prejudicial to the administration of justice in that.
Moreover, the draft opinion seems to rely on the premise that misconduct has
taken place and that the prosecutor knows about it: lithe prosecutor is in the best
position, and indeed may be the only perl:.>on, to be aware that misconduct has taken
place " If a prosecutor has committed misconduct, that can be addressed and dealt with
as misconduct, including by the preSiding court, by executive-branch oversight (such as
the Department of Justice's Office of Professional Responsibility), and by The Florida
Bar. But to deem these general-waiver provisions unethical because of the possibility
that a prosecutor knows of something untoward is totally unjustified, And to conclude
that prosecutors have knowingly induced defense counsel to violate the rules merely by
offering the plea agreement is perhaps even more so,
Finally, a few m ore comments about the d raft opinion, We "vere very
disappointed to note that it d id not add ress the concerns and analyses of our prior
Je tter, including especially the pc int that euery guilty plea, 'whether by agreement or not
afl d v,d le t-ber II eluding an app eal- or colla t ra l-attack wai er 01 no t, serves to W " iv\?
man y rights, ll1Cllldin g ones related to the performance of one's own attorney ,S The

5Significantly, \",'h en the Mis omi Supreme Court recen tly ap pro ed and
enforced a waiver of post-conviction col1a teral relief that included a waiver of claims of
ineffective assistance - notvvithstan ding Missouri Fornla1 Ethics Opinion 126, which is
among the bar opinions on which the dr aft proposed opinion relies - it commented tha t
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draft opinion relies on the as-yet·-unapproved proposal of the National Association of
Criminal Defense Counset yet ignores the previous submissions from the other side of
the aisle. The draft opinion essentially ignores the contrary Arizona ethics opinion
othel than to cite and discuss its dissent. VVe understand that Bar staff was tasked to
draft an opinion proscribing these vvaivers, but an evenhanded discussion was called
for here, where there ,,,,as a very substantial vote against even drafting an opinion for
discussion. This is especially true "vhere, as here, defense counsel, prosecutors, and the
courts have used and accepted this procedure for many years.
Just as a lawyer may advise his client on whether to accept a guilty plea, even
though by doing so the client will give up significant rights, that la"vyer may advise that
elien t on whether to limi t his right to challenge his sen tence. This Commi ttee should
not adopt the proposed opinion .

Very truly yours,

~4~Jn

/

WIFREDO A. FERRER
United States Attorney
Southern District of Florida

ROBERT E. O'NEILL
United States Attorney
Middle District of Florida

United States Attorney
Northern District of Florida

"fo unexplaine r a~llltS, Ad isory Con mitte 0 inion] 26 d oes no l reference 0]
di scuss stal e an d fed era l coun dedsions . .. t at appr o 1 the waiver of post-C'onviction
relief as a p a rt of a p lea bargain Cooper v. Sta te, _ SoW .3d - ' 201] WL 6096504, *7
(Mo. Dec. 6, 2011). The draft proposed opinion Similarly fails to deal with the
substantial precedent add ressin g ,,,-'aivers of appella te and p ost-co w iction relief, as well
as the waivers that rcsuJtfrom a d efendant's entry of a guilty pI a.
J

1/

U.S. Department of Justice
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May 25, 2012
VIA EMAIL (eto@flabar.org)
and UNITED STATES MAIL
To:

The Professional Ethics Committee of The Florida Bar

From: The United States Attorneys’ Offices for the
Southern, Middle and Northern Districts of Florida
Re:

Ethics Inquiry No. 30293

Thank you for the opportunity to address questions several PEC members have regarding
the pending issue on waivers in guilty pleas. Due to extensive materials which we previously
have submitted, we have endeavored to keep these responses brief; however, some call for legal
exposition. We have reviewed responses submitted by Bruce Reinhart, Esq., in his letter of April
16, 2012, and agree with several of his formulations; where that is the case, we will simply adopt
or restate Mr. Reinhart’s responses.
As a preliminary matter, we note that many of these are questions of procedural criminal
law (in our circumstance, federal procedural criminal law). We believe that this underlines the
point we have made previously, commending recognition of, and deference to, the detailed,
extensive body of federal caselaw approving the types of plea-agreement waivers under
consideration by the PEC. Not only have federal courts approved of and enforced these waivers
for many years, they have been embraced by the courts as “serv[ing] interests of the judiciary as
well as interests of the government and defendants,” United States v. Smith, 654 F.3d 1263, 1266
n.1 (11th Cir. 2011).
We reproduce the PEC questions in bold-face, with our response following each:
Do the representatives of the prosecution position and the defense position actually agree
on what rights are being waived and which are not? If they agree on what rights are being
waived and under what circumstances, what are those rights?
We are largely in agreement with Mr. Reinhart as to what rights are being waived and
which are not. As Mr. Reinhart states in paragraphs (A) 1., 2., and 3., pages 1-2 of his April 16,
2012, letter:

U.S. Attorneys’ Memorandum Response to
Questions from Professional Ethics Committee
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A plea of guilty (with or without an express waiver of a claim of ineffective
assistance of counsel) waives all non-jurisdictional challenges, including any
claim of ineffective assistance for counsel’s actions up to the time of the plea. U.S.
v. Betancourth, 554F.3d 1329 (11th Cir. 2009). For example, a plea of guilty
waives any claim that defense counsel failed to file certain motions or failed to
fully investigate an alibi defense. The U.S. Supreme Court recently decided that a
defendant who pled guilty could still pursue a claim that counsel was ineffective
for failing to communicate a prior, better plea offer. Missouri v. Frye, __ U.S. __,
(No. 10-444, 3/21/2012). It is an open question how, if at all, Frye affects the
Betancourth holding.
A plea of guilty does not waive a later claim that the decision to plead was not
knowing and voluntary because of counsel’s ineffectiveness. Patel v. U.S., 252
Fed. Appx. 970 (11th Cir. 2007).
As a matter of law, a defendant can waive future ineffective assistance of counsel
at sentencing. E.g., Williams v. U.S., 396 F.3d 1340 (11th Cir. 2005). That waiver
can be express, or can be implicit in a properly-worded appellate waiver. Id.
We do not agree with Mr. Reinhart’s final formulation as to this question (“4. Absent an
express agreement of the parties, a guilty plea does not waive past or future claims of
prosecutorial misconduct”). A plea of guilty (with or without an express waiver of appeal or
collateral attack, or any plea agreement at all) waives all non-jurisdictional challenges. This
principle has no exception for claims of prosecutorial misconduct. See, e.g., United States v.
Cothran, 302 F.3d 279, 286 (5th Cir. 2002) (“The plea waives claims of governmental
misconduct during the investigation and improper motives for prosecution”); United States v.
Fairchild, 803 F.2d 1121, 1124 (11th Cir. 1986) (holding that guilty plea waived, inter alia,
claims that “the actions of the Assistant United States Attorney constituted prosecutorial
vindictiveness”); Robinson v. State, 373 So. 2d 898, 902 (Fla. 1979) (“Once a defendant enters a
plea of guilty, the only points available for an appeal concern actions which took place
contemporaneously with the plea. A plea of guilty cuts off any right to an appeal from court
rulings that preceded the plea in the criminal process including independent claims relating to
deprivations of constitutional rights that occur prior to the entry of the guilty plea”); Henry v.
State, 933 So. 2d 28, 29 (Fla. 2d DCA 2006) (holding that defendant’s “guilty plea waived any
claims [including claims of prosecutorial misconduct] relating to alleged deprivations of his
constitutional rights that occurred prior to the entry of his guilty plea”).
Should the attorney of record commit an error PRE conviction, (i.e., the example of
miscalculating the years of sentence) can that be cured via the “miscarriage of justice”
application?
Pre-guilty-plea attorney error can potentially form a basis for relief under the
“miscarriage of justice” exception to a defendant’s otherwise legally enforceable waiver of
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collateral review. Indeed, addressing the enforceability of a plea agreement waiver and the
“miscarriage of justice” exception to such a waiver, the Tenth Circuit has held:
[A] miscarriage of justice through enforcement of a waiver occurs only in one of
four situations: “[1] where the district court relied on an impermissible factor such
as race, [2] where ineffective assistance of counsel in connection with the
negotiation of the waiver renders the waiver invalid, [3] where the sentence
exceeds the statutory maximum, or [4] where the waiver is otherwise unlawful.”
United States v. Viera, 674 F.3d 1214, 1219 (10th Cir. 2012) (emphasis added) (addressing a
plea agreement “waiver of [the defendant’s] right to pursue a collateral attack”) (quoting United
States v. Hahn, 359 F.3d 1315, 1325 (10th Cir. 2004)).
Most courts, however, do not address such claims under the “miscarriage of justice”
doctrine. Instead, they allow defendants to raise ineffective assistance of counsel claims
affecting the validity of their guilty pleas and plea agreements without resorting to application of
the “miscarriage of justice” doctrine. See, e.g., Hill v. Lockhart, 474 U.S. 52, 56 (1985); Koons
v. United States, 639 F.3d 348, 351 (7th Cir. 2011); Patel v. United States, 252 F. App’x 970,
975 (11th Cir. 2007) (concluding that it is error to dismiss post-conviction ineffective assistance
of counsel claims “explicitly challeng[ing] the validity of [a defendant’s] guilty plea” based on a
lower court’s finding that such claims are barred by a plea agreement waiver); United States v.
White, 307 F.3d 336, 338, 343 (5th Cir. 2002) (holding that “an ineffective assistance of counsel
argument survives a waiver of appeal [that expressly includes a waiver of the right to challenge a
sentence under 28 U.S.C. § 2255] only when the claimed assistance directly affected the validity
of that waiver or the plea itself”); United States v. Cockerham, 237 F.3d 1179, 1187 (10th Cir.
2001) (“[W]e hold that a plea agreement waiver of postconviction rights does not waive the right
to bring a § 2255 petition based on ineffective assistance of counsel claims challenging the
validity of the plea or the waiver. Collateral attacks based on ineffective assistance of counsel
claims that are characterized as falling outside that category are waivable.”); Jones v. United
States, 167 F.3d 1142, 1145 (7th Cir. 1999) (“[W]aivers are enforceable as a general rule; the
right to mount a collateral attack pursuant to § 2255 survives only with respect to those discrete
claims which relate directly to the negotiation of the waiver.”); United States v. Kaiser, 893 F.2d
1300, 1302 (11th Cir. 1990); Smith v. State, 48 So. 3d 972, 973 (Fla. 3d DCA 2010) (holding that
a defendant who entered a guilty plea and waived his right to appeal was “still entitled to claim,
via a Rule 3.850 motion, that his plea was involuntary because his counsel was ineffective” in
advising him in connection with the guilty plea); Stahl v. State, 972 So. 2d 1013, 1015 (Fla. 2d
DCA 2008) (“[I]neffective assistance of counsel claims attacking the advice received from
counsel in entering into the plea and waiver cannot be waived.”); Wells v. State, 881 So. 2d 54,
55 (Fla. 4th DCA 2004) (concluding that defendant’s guilty plea did not waive ineffective
assistance of counsel claim where defendant challenged the voluntariness of his plea and argued
that he would not have entered the guilty plea if not for his counsel’s ineffectiveness); Jenrette v.
State, 761 So. 2d 414, 414 (Fla. 2d DCA 2000) (a guilty plea does not waive a later claim that,
but for the alleged ineffective assistance of counsel, the defendant would not have pled guilty);
see also Williams v. United States, 396 F.3d 1340, 1342 & n.2 (11th Cir. 2005) (enforcing a
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defendant’s waiver of post-conviction collateral attacks but recognizing that “there may be a
distinction between a § 2255 claim of ineffective assistance in entering or negotiating the plea
versus a claim of ineffectiveness at sentencing or a claim challenging the validity of the plea or
agreement”).
In any event, for pre-plea ineffective assistance by an attorney to furnish a basis for relief
from a defendant’s waiver of judicial review, counsel’s ineffectiveness must undermine the
knowing and voluntary nature of the defendant’s decision to plead guilty. The Second Circuit
has explained this necessary link between attorney ineffectiveness and the knowing and
voluntary nature of a defendant’s guilty plea:
[The defendant’s] challenge, which rests on his assertion that an effective lawyer
would have successfully obtained dismissal of his case, does not relate to the
process by which [the defendant] agreed to plead guilty. He urges us to allow his
claim, despite its reliance on events prior to the plea negotiation rather than the
negotiation itself, based on the theory that an effective lawyer would have
changed [the defendant’s] strategic bargaining position pre-plea. [The defendant]
would have this Court turn its gaze away from the plea process and toward the
multitude of ways in which pre-plea events might reduce the strength of the
defense and worsen the defendant’s bargaining power vis-à-vis the prosecutor.
We decline that invitation.
Everything that occurs prior to a guilty plea or entry into a plea agreement
informs the defendant’s decision to accept or reject the agreement. An ineffective
assistance of counsel claim survives the guilty plea or the appeal waiver only
where the claim concerns “the advice [the defendant] received from counsel,”
[United States v.] Torres, 129 F.3d [710,] 715-16 [(2d Cir. 1997)] (internal
quotation marks omitted). Thus, although challenging the attorney’s role in
shaping the defendant’s bargaining position cannot avoid the waiver, challenging
the attorney’s advice about that bargaining position, by connecting the knowing
and voluntary nature of the defendant’s plea decision with the attorney’s conduct,
does. Cf. Davis v. Greiner, 428 F.3d 81, 88 (2d Cir. 2005) (finding ineffective
assistance of counsel where attorney breached her “professional obligation to
adequately inform her client about the considerations that are relevant to her
client’s decision to accept or deny a plea bargain”). Otherwise, if a purported
failure to enhance the defendant’s case were sufficient by itself to overcome an
appeal waiver, many ineffective assistance claims would be cognizable despite
the guilty plea and notwithstanding the waiver.
Parisi v. United States, 529 F.3d 134, 138-39 (2d Cir. 2008). Thus, an ineffective assistance of
counsel claim survives a defendant’s waiver when it “focus[es] on the advice [the defendant]
received from his attorney” and “connects the alleged ineffectiveness of [the defendant’s]
attorney with the voluntary nature of his plea.” Id. Other claims of ineffective assistance of
counsel do not survive.
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Is the burden of proof under the miscarriage of justice theory greater than beyond and to
the exclusion of a reasonable doubt? If so, what is the burden?
A defendant who invokes the “miscarriage of justice” exception to avoid the enforcement
of a waiver bears the burden of establishing the existence of a miscarriage of justice. See, e.g.,
Viera, 674 F.3d at 1219 (holding that a defendant “bears the burden of demonstrating that
enforcing the waiver will result in a miscarriage of justice”); but see United States v. AronjaInda, 422 F.3d 734, 737 (8th Cir. 2005) (“[I]n order to establish that the defendant’s appeal is
barred by his waiver, the government must establish . . . that dismissing the appeal based on the
defendant’s waiver would not result in a miscarriage of justice.”). That burden, however, is not
“greater than beyond and to the exclusion of a reasonable doubt.” Explaining the application of
the miscarriage of justice exception to a defendant’s waiver of appellate review, the First Circuit
has stated:
This miscarriage of justice exception is meant only for “egregious cases” and is to
be applied “sparingly and without undue generosity.” [United States v. Teeter,
257 F.3d 14,] 25, 26 [(1st Cir. 2001)]; see also id. at 25 n.10 (listing examples of
a miscarriage of justice, including where the defendant claims that the sentence
imposed exceeded the maximum penalty permitted by law or that the sentence
violated a material term of the plea agreement). The miscarriage of justice
standard “requires a strong showing of innocence, unfairness, or the like,” [United
States v.] Gil–Quezada, 445 F.3d [33,] 37 [(1st Cir. 2006)], and is “demanding
enough to prevent defendants who have agreed to waive their right to appeal from
successfully pursuing garden-variety claims of error,” Teeter, 257 F.3d at 26.
Sotirion v. United States, 617 F.3d 27, 36 (1st Cir. 2010); see also, e.g., United States v. Howle,
166 F.3d 1166, 1169 n.5 (11th Cir. 1999) (“In extreme circumstances – for instance, if the
district court had sentenced [defendant] to a public flogging – due process may require that an
appeal be heard despite a previous waiver.”); United States v. Bushert, 997 F.2d 1343, 1350-51
& n.18 (11th Cir. 1993) (recognizing that a “defendant who has executed an effective waiver
does not ‘subject himself to being sentenced entirely at the whim of the district court’” and that
“there are certain fundamental and immutable legal landmarks within which the district court
must operate regardless of the existence of . . . waivers”); United States v. Andis, 333 F.3d 886,
891 (8th Cir. 2003) (“Assuming that a waiver has been entered into knowingly and voluntarily,
we will still refuse to enforce an otherwise valid waiver if to do so would result in a miscarriage
of justice.”); United States v. Khattak, 273 F.3d 557, 562 (3d Cir. 2001) (“[W]e decline to adopt
a blanket rule prohibiting all review of certain otherwise valid waivers of appeals. There may be
unusual circumstances where an error amounting to a miscarriage of justice may invalidate the
waiver.”).
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How extensive a plea colloquy does the government ask the Court to make specific to the
waiver of rights to pursue ineffective assistance of counsel and prosecutorial misconduct
claims?
We agree with the formulation of Mr. Reinhart’s April 16 letter, at page 4, section E: In
my experience, when a plea agreement contains an express ineffective assistance of counsel
waiver, courts conduct a colloquy to ensure that the defendant is aware of the waiver. The goal
is to determine if the waiver is knowing and voluntary. The extent of the inquiry varies from
judge to judge. When there is no express waiver in the plea agreement, courts do not conduct
any colloquy on the implicit waiver of prior ineffective assistance of counsel.
As to colloquy concerning waiver of rights to pursue prosecutorial misconduct claims,
this is subsumed within the extensive guilty-plea colloquy federal courts engage in, pursuant to
Fed.R.Crim.P. 11, at change of plea proceedings. Indeed, and as we discussed in our previous
submissions, the post-conviction collateral-attack waivers that are the subject of the inquiry are
general waivers that do not expressly address claims of prosecutorial misconduct; conversely,
guilty pleas that do not have collateral-attack waivers or any plea agreement at all implicitly
waive pre-conviction prosecutorial-misconduct claims along with all other non-jurisdictional
claims.
In addition, the Federal Judicial Center’s Benchbook for U.S. District Court Judges (Fifth
Edition) provides judges with recommended approaches for dealing with specific situations,
including colloquy at guilty pleas; it suggests:
[If the plea agreement involves a waiver of the right to appeal the sentence, ask
the defendant:]
Do you understand that by entering into this plea agreement and entering a plea of
guilty, you will have waived, or given up, your right to appeal or collaterally
attack all or part of this sentence?
[The court should discuss the specific terms of the waiver with the defendant to
ensure that the waiver is knowingly and voluntarily entered into and that the
defendant understands the consequences. Fed. R. Crim. P 11(b)(1)(N).]
By entering a guilty plea (as opposed to entering into a sentencing plea agreement), does a
Defendant waive, in whole or in part, any appeals or collateral attacks based upon
ineffective assistance of counsel? If so, to what extent? Similarly, by entering a guilty plea,
does a Defendant waive, in whole or in part, any appeals or collateral attacks based upon
prosecutorial misconduct and to what extent? Is there a difference between State and
Federal law? If yes, why isn’t this the same conflict and ethical dilemma as at the point of
sentencing?
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A defendant who admits his guilt and pleads guilty waives most of his rights by virtue of
his plea. See, e.g., United States v. Betancourth, 554 F.3d 1329, 1332 (11th Cir. 2009)
(unconditional guilty plea waives all nonjurisdictional challenges to conviction). This includes
claims of ineffective assistance of counsel based on counsel’s actions up to the time of the plea.
E.g., Betancourth, 554 F.3d at 1332 (11th Cir. 2009); Wilson v. United States, 962 F.2d 996, 997
(11th Cir. 1992) (upholding dismissal of ineffective assistance of counsel claim raised in postconviction motion because “defendant who enters a plea of guilty waives all nonjurisdictional
challenges to the constitutionality of the conviction and only an attack on the voluntary and
knowing nature of the plea can be sustained”); Hutchins v. Secretary, Dept. of Corrections, 273
Fed. App’x 777 (11th Cir. 2008) (“It is clear that Hutchins knowingly and voluntarily pled guilty
to the offense for which he was convicted. He thus waived any ineffective assistance of counsel
claim.”); Dean v. State, 580 So.2d 808, 810 (Fla. 3d DCA 1991) (holding that defendant was
barred from bringing post-conviction collateral attack claiming that his counsel had been
ineffective during pre-guilty-plea proceedings).
“[W]hen the judgment of conviction upon a guilty plea has become final and the offender
seeks to reopen the proceeding, the inquiry is ordinarily confined to whether the underlying plea
was both counseled and voluntary.” United States v. Broce, 488 U.S. 563, 569 (1989). So, a
defendant who pleads guilty retains the ability to assert that his lawyer’s ineffectiveness rendered
his guilty plea itself invalid. See, e.g., Padilla v. Kentucky, 130 S. Ct. 1473 (2010) (setting aside
guilty plea, based on plea offer, because counsel had misinformed defendant of immigration
consequences of conviction); see also supra at 2-3; cf. Williams v. United States, 396 F.3d 1340,
1342 n.2 (11th Cir. 2005) (although valid sentence-appeal waiver precludes § 2255 claims based
on ineffective assistance of counsel at sentencing, “there may be a distinction between a § 2255
claim of ineffective assistance in entering or negotiating the plea versus a claim of
ineffectiveness at sentencing or a claim challenging the validity of the plea or agreement.”).
Additionally, as we mention above, the Supreme Court very recently held that a defendant who
pled guilty can challenge his conviction based on a claim that his lawyer had been ineffective in
failing to communicate a prior, better plea offer. Missouri v. Frye, 132 S. Ct. 1399 (2012). It is
unclear yet what effect that decision will have on existing law in the Eleventh Circuit and in
Florida.
As for past prosecutorial misconduct, a guilty plea ordinarily waives these claims as well.
See, e.g., United States v. Fairchild, 803 F.2d 1121, 1124 (11th Cir. 1986) (guilty plea waived
nonjurisdictional claims, including claim that “the actions of the Assistant United States
Attorney constituted prosecutorial vindictiveness”); United States v. Cothran, 302 F.3d 279, 286
(5th Cir. 2002) (“The plea waives claims of governmental misconduct during the investigation
and improper motives for prosecution.”); Henry v. State, 933 So.2d 28, 29 (Fla 2d DCA 2006)
(holding that defendant’s “guilty plea waived any claims [including claims of prosecutorial
misconduct] relating to alleged deprivations of his constitutional rights that occurred prior to the
entry of his guilty plea”).
In our view, there is no meaningful distinction between these waivers, which accrue by
operation of law via a guilty plea, and the waivers that accrue via a sentence-appeal waiver.
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Indeed, the former arguably are more significant because they relate to a defendant’s conviction
rather than his sentence. But in both instances, the defendant, with the assistance of counsel, is
agreeing to a resolution that will have the effect of eliminating, inter alia, claims based on his
lawyer’s—or the prosecutor’s—performance leading up to that agreement. And there is no
principled way to invalidate (or even regulate) the latter while the former remain an inherent and
dominant part of the criminal justice system.
If you extend the defense lawyers’ logic, could a defense attorney not even counsel a client
to accept a guilty plea because that plea would waive claims to prosecutorial misconduct
and incompetent counsel?
As stated in our prior responses, a defendant has the right to enter into a plea agreement
the foregoes, that is, waives, certain claims that the defendant might otherwise have, so long as
the defendant does so knowingly and voluntarily. Indeed, “an appeal waiver is of value to a
defendant ‘because it is another chip the defendant can bring to the bargaining table and trade for
additional concessions from the government,’” Smith, 654 F.3d at 1266 (quoting United States v.
Bascomb, 451 F.3d 1292, 1294 (11th Cir. 2006)). “Bargains have to benefit both parties or there
will be nothing to bargain about.” Id.
Having this right, the defendant should also have the right to his or her attorney’s counsel
concerning whether to enter into a plea agreement. The defense attorney has no conflict of
interest in counseling the client as to whether to enter into a plea agreement – including one that
waives appeal and collateral attack rights – so long as the attorney does not know himself or
herself to have engaged in ineffective assistance. See Texas Professional Ethics Committee
Opinion 571 (May 2006). The Texas Committee concluded, consistent with our analysis, that
whether defense counsel has a conflict of interest is a case-by-case analysis, depending on
whether the defense counsel believes that he or she has a reasonable basis for concern that he or
she may have rendered ineffective assistance to the defendant. Where there is no reasonable
basis for such concern, there is no conflict of interest, and the defense attorney may proceed to
counsel the client with regard to the plea agreement, including one that has an explicit waiver of
ineffective assistance of counsel claims.
We note that Mr. Reinhart also favorably cites the Texas Professional Ethics Committee
Opinion, see April 16 letter at page 4. We agree with Mr. Reinhart’s discussion of the opinion,
and with his analysis of “Waiver of Ineffective Assistance Claim for Past Conduct of the
Defense Lawyer” at Section C of his letter, pages 3-4. We also agree with Mr. Reinhart’s
discussion of “Waiver of Future Ineffective Assistance of Counsel” at Section D of his letter at
page 4.
We also consider that this question—and the analysis adopted by us, Mr. Reinhart and the
Texas Professional Ethics Committee—point the way to a serious dilemma that could be created
by branding all appeal and collateral-attack waivers unethical because they subsume a waiver of
the right to raise ineffective assistance of counsel. That is, because a guilty plea without such an
express waiver also effectuates, by operation of law, some waiver in this regard, condemning the
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express waiver as unethical also hobbles the defense attorney’s ability to counsel the client as to
any guilty plea. If a defense attorney were not ethically able to counsel a client to sign a
collateral attack waiver because such a waiver would waive claims of prosecutorial misconduct
and ineffective assistance of counsel, then a defense attorney would similarly be unable to
counsel a client to enter a guilty plea because such a plea also waives claims of prosecutorial
misconduct and ineffective assistance of counsel. This potential unintended consequence of an
opinion, like Bar staff’s draft, that deems the express waivers unethical would run counter to the
most recent pronouncements of the Supreme Court, see Missouri v. Frye, 132 S. Ct. 1399, 1407
(2012) (“The reality is that plea bargains have become so central to the administration of the
criminal justice system that defense counsel have responsibilities in the plea bargain process,
responsibilities that must be met to render the adequate assistance of counsel that the Sixth
Amendment requires in the criminal process at critical stages.”), and would undermine a criminal
justice system which relies extensively on guilty-plea resolutions. As the Supreme Court has
explained: “[T]he reality [is] that criminal justice today is for the most part a system of pleas, not
a system of trials. Ninety-seven percent of federal convictions and ninety-four percent of state
convictions are the result of guilty pleas.” Lafler v. Cooper, 132 S. Ct. 1376, 1388 (2012).
Some of the speakers discussed plea agreements that were not part of the package. Are
some plea agreements acceptable and others not? If so, can we receive examples of plea
agreements that the defense attorneys can agree to? Can we ask the defense attorneys to
give us a specific example of the language at issue. Then we can gear our decision to that
particular clause.
As Mr. Reinhart’s response and our previous filings explain, most of the plea-agreement
waiver provisions used in federal court operate to waive defendants’ challenges to their
sentences, with some specified exceptions. The Eleventh Circuit Court of Appeals has
interpreted these provisions to preclude challenges to sentences predicated on defense counsel’s
ineffective assistance with respect to sentencing because, otherwise, this “would permit a
defendant to circumvent the terms of the sentence-appeal waiver simply by recasting a challenge
to his sentence as a claim of ineffective assistance, thus rendering the waiver meaningless.”
Williams v. United States, 396 F.3d 1340, 1342 (11th Cir. 2005).
The Middle District of Florida uses a standard version, which is already before the
Committee, and the Southern District of Florida uses various versions, which also are, in general,
already before the Committee. Whether any particular form of waiver provisions is “acceptable”
to defense attorneys across the board, or is one that they would “agree to” is beyond our scope
(although defense counsel and their clients have been agreeing to these waivers for about twenty
years). Yet, as we discussed in our August 30, 2011, letter, see pages 3-4 n.4, and in our January
31, 2012, letter, see page 3 & n.3, federal and Florida courts have approved such waivers, and,
we believe, the analysis and resolution of the legal and ethical questions raised in this matter are
substantively the same for the various identified waivers.
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Counsel for a party in a transaction (e.g., business sale or financing, real estate closing)
cannot properly request advance exculpation from its Client for that counsel’s errors or
omissions committed during the course of the transaction (e.g., from due diligence through
closing, and beyond to post-closing activities). Why, then, should a criminal defense
attorney be allowed (or perhaps compelled) to do likewise through the vehicle of an offered
guilty plea which waives claims of incompetent counsel (and prosecutorial misconduct)?
As we discussed in our August 30, 2011, letter to the PEC, see pages 9-10, waivers of
collateral attack contained within plea agreements are not equivalent to waivers of malpractice
claims, which are restricted by Rule 4-1.8(h) of the Rules Regulating the Florida Bar and which
could apply to circumstances such as referenced in this question. As pointed out by Opinion 9508 of the Arizona Committee on the Rules of Professional Conduct, November, 1995, Arizona’s
similar Rule 1.8(h) is specifically and unambiguously directed at agreements between a lawyer
and the lawyer’s client to limit the lawyer’s personal liability to the client for malpractice,
whereas in the plea-agreement context, the government, not the defense lawyer, is seeking and
making the agreement, not unlike in a civil lawsuit in which mutual waivers and releases are
executed by the parties for reasons that include a desired finality to litigation. See also Virginia
State Bar Standing Committee on Legal Ethics, Draft Opinion 1857 (2011) (Rule 1.8(h) does not
bar attorney from counseling client as to plea agreement with waiver, because the agreement at
issue is not with the client’s attorney but with the government; counseling waiver may violate
other rules, however).
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August 14, 2012
VIA EMAIL (eto@flabar.org &
etarbert@flabar.org) & FEDEX
Elizabeth Clark Tarbert, Ethics Counsel
The Florida Bar
651 E. Jefferson Street
Tallahassee, FL 32399-2300
Re: Proposed Advisory Opinion 12-1 (to be considered by PEC on September 21, 2012)
Dear Ms. Tarbert:
Thank you for the opportunity to present our comments concerning Proposed Advisory
Opinion 12-1 (PAO 12-1) to the Professional Ethics Committee.
We respectfully submit that PAO 12-1 is misconceived and should not be issued. It arises
from an inquiry by an attorney who is not a criminal prosecutor, yet it could broadly impact
prosecutors, contrary to the principle that ethics inquiries should not trigger far-reaching
pronouncements on conduct other than the inquirer’s own. PAO 12-1 is substantially based on
assessments of what is contrary to the “due administration of justice” in ways that amount to
substantive policy choices better left to legislatures and judicial construction; indeed, federal
reviewing courts for two decades have found the conduct at issue to be consistent with the due
administration of justice, and Florida appellate courts that have addressed the issue concur.
Moreover, PAO 12-1’s internal analysis is fatally flawed. The proposed opinion misapplies
Rules 4-1.8(h), 4-1.7(a)(2), 4-8.4(d), and 4-8.4(a) of the Rules Regulating the Florida Bar, and it
runs afoul of both Florida and federal substantive law. The Professional Ethics Committee
should decline to adopt and issue PAO 12-1, and should further decline to issue an advisory
ethics opinion in this area, which is not suited to broad prohibitory homilies, but instead requires
fact-specific, case-by-case analysis when addressing the ethical issues confronted by criminal
defense lawyers and prosecutors.
Preliminarily, we would like to refocus on some basics that may have been obscured in
the welter of past debate about this matter. First, the waivers at issue here occur only in the
context of guilty pleas: highly regulated court proceedings in which a defendant chooses to
admit actual guilt and is afforded significant due process in a judicial hearing to ensure that the

United States Attorneys’ Comments in
Opposition to Adoption of PAO 12-1
August 14, 2012
Page 2 of 13

admission of guilt is knowing and voluntary. Second, the waivers are part of a contractual
agreement between the government and a criminal defendant, in which each receives benefit in
exchange for consideration. For the defendant, the benefit usually is some reduction in charges or
sentencing exposure. For the government, a significant part of the benefit is to conserve
resources and achieve finality by bringing litigation to an end. If the Florida Bar, through
misguided ethics opinions such as PAO 12-1, effectively prohibits some forms of consideration
such as a defendant’s willingness to forgo future litigation challenge over the very matter to
which he is admitting guilt, there is less for the parties to bargain over—to both parties’
detriment. Third, the conflict-of-interest rationale of PAO 12-1 proves far too much. At least in
federal court, every guilty plea, whether based on a plea agreement or not, or whether containing
a collateral-attack waiver or not, calls for a defendant to be able to assure the court of his
satisfaction with his legal representation, contrary to PAO 12-1’s premise that defense attorneys
cannot ethically counsel their clients in that regard.
Specifically, PAO 12-1 is wrong in the following ways:
1.

Use of the Subject Plea Agreement Waivers Does Not Violate
Rule 4-1.8(h) or Automatically Create a Personal Conflict of Interest.

Rule 4-1.8(h) of the Rules Regulating the Florida Bar, by its terms, addresses only
agreements made by lawyers with their clients, not agreements made between litigating parties.
The waivers at issue in PAO 12-1, by contrast, are agreements between litigating adversary
parties—that is between a criminal defendant and the prosecuting entity (either the United States
or the State of Florida) in a criminal case. Florida Rule 4-1.8(h) prohibits a lawyer from
“mak[ing] an agreement” to limit prospectively the lawyer’s liability to a client for malpractice.
A defendant’s agreement with the United States to waive his or her right to mount an appeal or a
collateral attack of a sentence or conviction is not an agreement with the defendant’s lawyer to
limit the lawyer’s liability for malpractice. Florida Rule 4-1.8(h) restricts a lawyer’s making a
specific type of agreement with his or her own lawyer; the collateral-attack waiver addressed by
PAO 12-1, by contrast, does not make the criminal defense lawyer a party to the plea agreement.
PAO 12-1 nonetheless seeks to expand the reach of Rule 4-1.8(h) beyond the scope of the
provision’s language. It does so by describing a lawyer’s advice concerning the subject plea
agreement waivers as “akin to limiting malpractice liability” and by stating that a “lawyer should
not be permitted to do indirectly what the lawyer cannot do directly.” PAO 12-1 at 4, ll. 108-11.
PAO 12-1’s analogizing a guilty-plea waiver to malpractice limitations within the scope of Rule
4-1.8(h) is wrong in several ways. First, as to such malpractice limitations that are undoubtedly
within Rule 4-1.8(h)’s scope, that rule is not a flat prohibition but a restriction on when and how
such limitations may be created. Yet PAO 12-1 would make the collateral-attack waiver that is
not covered by Rule 4-1.8(h) flatly prohibited, while the explicit subject of Rule 4-1.8(h)—
malpractice limitations—are not flatly prohibited but rather conditionally restricted. Moreover,
Rule 4-1.8(h) makes no distinction between criminal matters and civil matters. Second, the
principle PAO 12-1 invokes to justify its analogy, without citation to authority, is the principle
that prohibits a lawyer from doing something prohibited by the rules through an agent. See R.
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Regulating Fla. Bar 4-8.4(a) (“A lawyer shall not violate or attempt to violate the Rules of
Professional Conduct . . . or do so through the acts of another . . . .”). But that is not the case
with plea agreements employing the subject waivers. The criminal defense lawyer is neither
violating Rule 4-1.8(h) nor attempting to do so through another; the agreement remains between
the defendant and the government, not between the defendant and some principal, agent, or
proxy, of the defense attorney.
In conceding that Rule 4-1.8(h) does not apply directly to plea-agreement waivers, PAO
12-1 tacitly rejects the rationale of other states’ ethics opinions that have wrongly relied on such
an equation, such as Vermont Ethics Opinion 95-04; Ohio Ethics Opinion 2001-6; Tennessee
Informal Ethics Opinion 94-A-549; North Carolina Ethics Opinion 129 (1993); and Alabama’s
informal opinion (dated September 1, 2010). Yet while rejecting at least part of the rationales of
those opinions, PAO 12-1 also, inconsistently, relies on them as consistent precedents.
A.

Use of the Subject Plea Agreement Waivers Does Not
Uniformly Result in a Limitation on Malpractice Liability.

PAO 12-1’s premise that a personal conflict of interest always arises for defense
attorneys whenever a plea agreement calls upon a defendant to waive collateral, post-conviction
claims of ineffective assistance of counsel is erroneous.
In Florida, a criminal defense lawyer does not have a conflict in connection with a guilty
client’s entry of a guilty plea and plea agreement through which that client waives ineffectiveassistance-of-counsel claims. Under Florida law, a criminal defense lawyer cannot be held liable
for malpractice for his negligent representation of a guilty client; as noted above, it should be
kept in mind that these waivers occur in the context of defendants who have chosen to plead
guilty. Indeed, in the context of criminal cases, the Florida Supreme Court has adopted a rule
requiring a legal malpractice “plaintiff, as part of the causation element of the [legal malpractice]
cause of action, to prove by the greater weight of the evidence that he was innocent of the crimes
charged in the underlying criminal proceeding.” Schreiber v. Rowe, 814 So.2d 396, 399 (Fla.
2002) (internal quotation marks omitted); see also Johnson v. Gibson, 837 So. 2d 481, 482 (Fla.
5th DCA 2002) (“In Schreiber v. Rowe, 814 So. 2d 396 (Fla. 2002), the supreme court held that
an element in a criminal legal malpractice case is proof of the plaintiff’s innocence of the crime
charged in the criminal proceeding.”); Cocco v. Pritcher, 1 So. 3d 1246, 1248 (Fla. 4th DCA
2009) (“Reversal of a conviction on direct appeal or through a postconviction motion is not
enough to satisfy the exoneration requirement. The defendant must also ‘establish the final
disposition of the underlying criminal case in his or her favor.’”) (quoting Cira v. Dillinger, 903
So. 2d 367, 371 (Fla. 2d DCA 2005)). Indeed, the Supreme Court recognized: “A person who is
guilty need not be compensated for what happened to him as a result of his former attorney’s
negligence. There is no reason to compensate such a person, rewarding him indirectly for his
crime.” Schreiber, 814 So.2d at 399 (emphasis added) (internal quotation marks omitted).
A Florida public defender similarly operates under no conflict of interest in connection
with a client’s entry of a guilty plea and plea agreement through which that client waives
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ineffective-assistance-of counsel claims. Public defenders in Florida have no personal legal
malpractice exposure for negligence committed when representing a criminal defendant. Nearly
three decades ago, “the Legislature extended the waiver of sovereign immunity to public
defenders, thereby exempting public defenders and their employees from personal liability
pursuant to section 768.28(9)(a).” Schreiber v. Rowe, 814 So. 2d 396, 399 (Fla. 2002) (citing ch.
84-29, § 1, Laws of Fla.); see Fla. Stat. § 768.28(9)(a), (b).
PAO 12-1’s declaration of a per se conflict of interest when defense attorneys counsel a
client with regard to ineffective-assistance-of-counsel claims is unnuanced, and fails to take into
account that any guilty plea carries with it a duty by defense attorneys to counsel their clients as
to forgoing certain ineffective-assistance claims. As discussed extensively in our prior
submissions, every guilty plea works a forfeiture of some ineffective-assistance claims, even in
the absence of an express waiver. Indeed, in federal court the judge routinely requires a
defendant to state whether he or she is satisfied with defense counsel’s representation, asking
“Are you fully satisfied with the counsel, representation, and advice given to you in this case by
your attorney, Mr./Ms. __________?” Federal Judicial Center, Benchbook for U.S. District
Court Judges § 2.01, at 73 (5th ed. Sept. 2007) (part of sample guilty-plea colloquy). Under PAO
12-1’s flawed analysis, it is difficult to see how any defense attorney could ethically counsel and
prepare his or her client for this standard colloquy inquiry, since PAO 12-1 would deem this a
per se and unwaivable conflict of interest.
B.

PAO 12-1 is Wrong in Concluding that Any Conflict of Interest
That Might Arise from the Subject Plea Agreement Is Unwaivable;
Instead, Case-by-Case Evaluation of Potential Conflicts Is Called For

Although PAO 12-1 recognizes that a conflict based on the possibility of malpractice
liability can be waived, it nonetheless opines that a “personal conflict” that “cannot be waived” is
always created when a lawyer is confronted with the possibility that his representation could be
“determined to be ineffective under constitutional standards.” PAO 12-1 at 4, ll. 113-14; id. at 5,
ll. 123-32. The opinion fails to recognize that as to waivability, the standards for assessing legal
malpractice and constitutional ineffectiveness are the same.
Indeed, “the Florida Supreme Court has recognized that the standards for ‘ineffective
assistance of counsel in criminal proceedings and for legal malpractice in civil proceedings are
equivalent for the purposes of application of the doctrine of collateral estoppel.’” Rowe v.
Schreiber, 725 So. 2d 1245, 1250 (Fla. 4th DCA 1999) (quoting Zeidwig v. Ward, 548 So. 2d
209, 214 (Fla. 1989)), approved, 814 So. 2d 396 (Fla. 2002); see Zeidwig v. Ward, 548 So. 2d
209, 214 (Fla. 1989) (“fully agree[ing] with the Knoblauch decision,” which “determined that the
legal standards for ‘ineffective assistance of counsel in criminal proceedings and for legal
malpractice in civil proceedings are equivalent for the purposes of application of the doctrine of
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collateral estoppel’”) (quoting Knoblauch v. Kenyon, 163 Mich.App. 712, 721, 415 N.W.2d 286,
289 (1987)).1
Any claimed deficiency of criminal defense counsel is analyzed under the same standards
of professional reasonableness regardless of whether the deficiency is attacked as constitutional
ineffectiveness or legal malpractice. As a result, no greater or different type of conflict arises
when constitutional ineffectiveness, rather than legal malpractice, is at issue. It is simply illogical
to assert, as PAO 12-1 does, that one is waivable and the other is not.
Moreover, it is well settled that when a criminal defense lawyer is confronted with an
actual claim of ineffective assistance of counsel, such a claim does not give rise to a personal
conflict that precludes the lawyer from representing and advising the criminal defendant who has
asserted that claim—unless there is reasonable cause to believe that the claim has merit. E.g.,
Hardwick v. State, 521 So. 2d 1071, 1074-75 (Fla. 1988) (holding that a criminal defendant’s
claims of ineffective assistance of counsel do not preclude continued representation by that
attorney unless there has been a determination that “there is reasonable cause to believe that . . .
counsel is not rendering effective assistance to the defendant”) (quoting Nelson v. State, 274 So.
2d 256, 258-59 (Fla. 4th DCA 1973)), superseded on other grounds by Fla. R. Crim. P.
3.111(d)(3), as recognized in McKenzie v. State, 29 So. 3d 272, 281-82 (Fla. 2010); Valdes v.
State, 626 So. 2d 1316, 1319-21 (Fla. 1993) (holding that discharge of criminal defense counsel
was not required where defendant raised pre-trial claim that counsel was ineffective and
approving counsel’s representation of defendant during pre-trial hearing in which trial court was
“explor[ing] the [defendant’s] allegations of ineffectiveness with the defendant and his current
attorneys”); see also Gaines v. State, 706 So. 2d 47, 49 (Fla. 5th DCA 1998) (holding that a
defendant’s “filing of a bar complaint against the Office of the Public Defender” did not create a
conflict of interest requiring the substitution of counsel); cf. Taylor v. State, 87 So. 3d 749, 75859 (Fla. 2012) (holding that there was no ineffective assistance by court-appointed counsel who
advised client on the mechanism to discharge counsel and informed client that claimed conflict
1

Compare also, e.g., Wiggins v. Smith, 539 U.S. 510, 521 (2003) (holding that ineffectiveassistance-of-counsel claim requires petitioner to show: (1) that “counsel’s performance was
deficient” by “demonstrate[ing] that counsel’s representation ‘fell below an objective standard of
reasonableness’” that is measured “‘under prevailing professional norms’”; and (2) “that the
deficiency prejudiced the defense”) (quoting Strickland v. Washington, 466 U.S. 668, 687-88
(1984)); Duest v. State, 12 So. 3d 734, 742 (Fla. 2009) (holding that ineffective-assistance-ofcounsel claim requires defendant to establish: (1) “that counsel’s performance was deficient” by
“prov[ing] that counsel’s performance was unreasonable under ‘prevailing professional norms’”;
and (2) “that counsel’s deficient performance prejudiced the defendant”) (quoting Garcia v.
State, 949 So. 2d 980, 987 (Fla. 2006)) with Steele v. Kehoe, 747 So. 2d 931, 933 (Fla. 1999)
(holding that claim for legal malpractice requires plaintiff to prove “the attorney’s neglect of a
reasonable duty” and that “the attorney’s negligence was the proximate cause of the client’s
loss”).
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of interest and client’s dissatisfaction with representation and strategic decisions “would not
serve as a basis for disqualification of his current court-appointed trial counsel and appointment
of new counsel”).
PAO 12-1 nonetheless concludes that it is “unlikely” that “the criminal defense lawyer
could give objective advice about that lawyer’s own performance” as to a proposed pleaagreement term calling for the criminal-defendant-client to waive claims that include ineffectiveassistance-of-counsel claims. But, as the foregoing cases illustrate, if there is no reasonable
cause to believe that counsel has acted, or will act, in a professionally unreasonable manner,
there is no reason a disinterested lawyer would conclude that an unwaivable conflict has arisen
under the circumstances.
This is exactly the analysis used by the well-reasoned opinion of the Texas Bar in Texas
Ethics Opinion 571 (2006). PAO 12-1 notes the opinion, summarizing it as follows:
Texas Ethics Opinion 571 (2006) concludes that a criminal defense lawyer
may or may not have a conflict of interest when faced with the plea offer from the
prosecutor requiring a waiver of ineffective assistance of counsel, and that in
order to advise the client regarding the plea offer, the lawyer must reasonably
conclude that the representation will not be affected by the lawyer’s personal
interests. The opinion states that the lawyer must decide on a case-by-case basis
whether the lawyer has a conflict because of concerns that the client may have a
basis to raise ineffective assistance of counsel and whether the lawyer is able to
make the full disclosure to the client necessary to obtain consent to continued
representation. Additionally, the opinion concludes that the applicability of
restrictions on waiving malpractice claims will depend on whether the plea
agreement is interpreted to limit the criminal defense lawyer’s liability to the
defendant for malpractice. Finally, the Texas opinion indicates that the
prosecutor may make such a plea offer, although the prosecutor may still be
subject to discipline if the prosecutor in fact engages in prosecutorial misconduct.
Apart from this summary, however, PAO 12-1 does not address the Texas opinion’s
cogent reasoning, or explain why it is wrong, simply announcing instead agreement with the
more numerous contrary state opinions, notwithstanding that many of those opinions rely on the
equation with malpractice limitations that PAO 12-1 rejects. We respectfully submit that Texas
Ethics Opinion 571 is better reasoned, and that its reasoning is worthier of adoption. We also
were disappointed that PAO 12-1 chose to deal with Arizona Ethics Opinion 95-08, which also
found collateral-attack waivers ethical, by focusing on its “vigorous[]” dissent more than on the
opinion itself, which endorsed many of the positions we espouse.
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C.

Should a Particular Case Present a Conflict of Interest
Arising from a Proposed Plea Agreement, Waiver Is
Possible; Accordingly, Blanket Prohibition Is Not Called For.

In addition to concluding that a lawyer would always have a conflict of interest if he or
she provides advice to a client about accepting a plea offer that includes a waiver of any claims
of ineffective assistance of counsel by the lawyer, PAO 12-1 also opines that the client may not
consent to the lawyer’s representation because of the supposed conflict. Neither blanket
conclusion is warranted. PAO 12-1 rests its conclusion of conflict-of-interest on the truism that a
lawyer has a personal interest in “not having the lawyer’s own representation of the client
determined to be ineffective under constitutional standards.” But PAO 12-1 does not go far
enough with its analysis, to address whether and when this might occur with regard to such plea
offers. At the plea consideration stage, the lawyer’s advice to the client will not be about the
lawyer’s own conduct, notwithstanding the fact that a simple guilty plea waives any pre-plea
ineffective-assistance-of-counsel claims that do not impact the voluntariness of the plea; rather, it
will be about the pros and cons of accepting the plea offer. As noted in our previous letters,
unless the lawyer so advising the client is aware that he or she has provided ineffective
assistance, the issues at stake—and the criminal defense lawyer’s advice—will not be about the
lawyer’s conduct, so no conflict exists.
PAO 12-1 also gives short shrift to Rule 4-1.7(b) and its recognition of the client’s ability
to consent to a lawyer’s representation notwithstanding a conflict. PAO 12-1 states that the
lawyer may not seek the client’s consent because, as noted in the comment to Rule 4-1.7, “when
a disinterested lawyer would conclude that the client should not agree to the representation under
the circumstances, the lawyer involved cannot properly ask for such agreement or provide
representation on the basis of the client’s consent.” It goes on to conclude that a “disinterested
lawyer would be unlikely to reach the conclusion that the criminal defense lawyer could give
objective advice about the lawyer’s own performance.” The conclusion reveals the fallacy: The
criminal defense attorney will be giving objective advice about the pros and cons of the plea
agreement. No issue about the lawyer’s own conduct would necessarily arise at the time of the
plea. Indeed, the probity of the lawyer’s conduct may never become an issue. Nonetheless, even
the reasoning behind PAO 12-1’s conclusion implicitly acknowledges the possibility that a
lawyer may seek and obtain valid informed consent from a client; although deeming it
“unlikely,” PAO 12-1 recognizes that it is possible for a “disinterested lawyer . . . to reach the
conclusion that the criminal defense lawyer could give objective advice about the lawyer’s own
performance.” If it is possible for a disinterested lawyer to conclude that a client can agree to
representation under the circumstances, the commentary to Rule 4-1.7 would not conclusively
proscribe such representation.
Moreover, in reaching its conclusion that the conflict is not consentable, PAO 12-1
ignores the fact that Rule 4-1.7(b) permits informed consents in many instances. Nothing in the
text of Florida’s Rule suggests that a potential “personal interest” conflict must always give rise
to a per se, non-consentable conflict. More broadly, the Restatement of Law Governing
Lawyers, discussing personal-interest conflicts, says: “Conflicts arising under this Section are
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subject to client consent to the extent and in the manner stated in § 122.” Restatement (Third) of
The Law Governing Lawyers § 125 (2000). Section 122 prescribes “informed” consent, defined
as “the client or former client hav[ing] reasonably adequate information about the material risks
of such representation to that client or former client.” Id. at § 122. A rule requiring per se
disqualification of any attorney involved in agreed collateral-attack waivers renders the
measured standard of “reasonably adequate” irrelevant, as such per se prohibition leaves no
room for reasonable evaluation.
Unlike PAO 12-1, Texas Ethics Opinion 571 correctly undertook the more
comprehensive and thoughtful analysis called for by the Rules of Professional Conduct in
considering collateral-attack waivers. “In some cases, the defense lawyer may have no cause for
any reasonable concern as to his effectiveness in representing the defendant. In such cases, the
representation of the defendant as to the waiver would not reasonably appear to be adversely
limited by the lawyer’s interests, consequently [the Texas rule on conflicts] would not prohibit
the lawyer’s representation of the defendant as to the waiver.” The Prof’l Ethics Comm. for the
State Bar of Tex., Op. 571 (2006).
Nor does caselaw support PAO 12-1’s categorical rejection of the possibility of informed
consent. The caselaw counsels a case-by-case approach, and that there is no uniform standard for
deciding when a conflict should be considered non-consentable. See, e.g., CenTra, Inc. v. Estrin,
538 F.3d 402, 413 (6th Cir. 2008) (“Whether a conflict is consentable depends upon the facts of
the case”). Indeed, given a client’s Sixth Amendment interest in representation by counsel of
choice, few conflicts of a defense attorney will not be consentable. Compare United States v.
Sgarlat, 2010 WL 2539385, at * 2-*3 (D.N.J. June 16, 2010) (granting government’s motion to
disqualify defense counsel from representing defendant in criminal case where lawyer
simultaneously represented victims of defendant’s crime; court found that client could not
consent under New Jersey’s Rule 1.7 to lawyer’s representation due to conflict of interest) with
In re Egbert, 184 F.R.D. 26, 30 (D.R.I. 1999) (after trial court denied defense attorney’s motion
to appear pro hac vice on behalf of a criminal defendant on ground that lawyer would have a
conflict of interest because he represented a codefendant who had been tried earlier but was not
yet sentenced, the active judges of the district court concluded that the lawyer did not violate
rules of professional conduct, including Rhode Island Rule 1.7, because the lawyer apprised both
clients of a “remote” potential for a conflict and each consented to the lawyer’s representation).
Even in civil cases, where there is no constitutional right to counsel, a lawyer who has obtained
informed written consent to a potential conflict will be disqualified only if his position “is so
egregiously untenable that no reasonably competent lawyer providing objectively reasonable
advice would recommend his client accept representation….” Jamieson v. Slater, 2006 WL
3421788, at *8 (D. Ariz. Nov. 27, 2006). See also In re Packaged Ice Antitrust Litigation, 2011
WL 611894 (E.D. Mich. Feb. 11, 2011) (accusation of a nonconsentable conflict would not be
sustained where parties’ interests were aligned and consent was informed); Asset Funding
Group, LLC v. Adams & Reese, LLP, 2009 WL 4579628 (E.D. La. Nov. 17, 2009) (charge of
nonconsentable conflict would not be granted on summary judgment because Louisiana Rule 1.7
“expressly allows for conflict waivers under specific preconditions.”).
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As we have pointed out in our prior submissions, every defense lawyer who advises his
or her client to plead guilty is getting the client to forgo some claims against the lawyer—
regardless of whether there is an express waiver in a plea agreement. Some defense lawyers
might even advise their clients to plead guilty because they have not yet prepared for trial or
because a guilty plea would render a non-refundable fee more profitable for the lawyer. But that,
of course, does not mean that every defense lawyer—in every case—is acting unethically by
recommending that his or her client plead guilty. And the Professional Ethics Committee would
never opine that defense lawyers cannot advise their clients to plead guilty because of the
possibility that some defense lawyers render that advice unethically. Yet that is precisely what
the blanket prohibition in this case is accomplishing when PAO 12-1 proscribes all waivers of
ineffective-assistance-of-counsel claims.
2.

For a Prosecutor to Propose a Plea Agreement Which
Includes the Types of Waivers Addressed in PAO 12-1
Does Not Violate the Rules of Professional Conduct.

PAO 12-1 also proposes to opine that a prosecutor who extends a plea offer to a
defendant violates the Rules of Professional Conduct if the proposed plea agreement includes a
waiver of the defendant’s ability to bring a collateral, post-conviction claim asserting either the
ineffectiveness of the defendant’s counsel or prosecutorial misconduct.
First, as noted above, we object to PAO 12-1’s opining on conduct that is not the conduct
of the attorney whose inquiry gave rise to PAO 12-1. Florida Bar Procedures for Ruling on
Questions of Ethics provide, at Rule 2(a), that staff opinions shall not be issued as to the conduct
of an attorney other than the inquirer. We appreciate that PAO 12-1 is proposed as an opinion of
the Professional Ethics Committee itself, not of staff, but we respectfully suggest that the same
principles of prudence and adjudicatory restraint should apply here. Based on an inquiry to Bar
staff from a defense attorney as to his own conduct, PAO 12-1 now proposes to target, in a
blanket and per se fashion, conduct of an entire class of attorneys—prosecutors—who did not
seek this ruling and whose conduct is broadly and summarily categorized without individuation
or nuance. This is not equitable, and it is not analytically sound.
Further, PAO 12-1’s opinion as to prosecutorial conduct in proposing a plea agreement
term for waiver of collateral attack is incorrect. PAO 12-1 concludes that a prosecutor who
makes such a proposal violates Rules 4-8.4(a) and 4-8.4(d): “Regarding the prosecutor’s
conduct in offering the plea agreement, the committee agrees with those states that find that the
conduct is impermissible as both prejudicial to the administration of justice and assisting the
criminal defense lawyer in violating the Rules of Professional Conduct under Rule 4-8.4(d) and
4-8.4(a), Rules Regulating The Florida Bar.” PAO 12-1 at 5, ll. 133-36.
Any analysis of Rules 4-8.4(a) and 4-8.4(d) in the context of applicable law and other
applicable Rules of Professional Conduct demonstrates that the Rules of Professional Conduct
are not violated by a prosecutor through the extension of a plea offer proposing that the
defendant waive his ability to bring such collateral, post-conviction claims.
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A.

When a Prosecutor Makes a Plea Offer Containing the Types of
Waivers Addressed in PAO 12-1, That Prosecutor Does Not “Knowingly
Assist or Induce Another” to Violate the Rules of Professional Conduct.

In a single sentence that is otherwise devoid of analysis, PAO 12-1 “agrees with those
states that find” that a prosecutor’s conduct in offering a plea agreement that contains a waiver of
post-conviction, collateral challenges is “impermissible as . . . assisting the criminal defense
lawyer in violating the Rules of Professional Conduct,” in violation of Rule 4-8.4(a), when the
scope of that waiver extends to claims of ineffective assistance of counsel. PAO 12-1 at 5, ll.
133-36.
Extending a plea offer that asks a criminal defendant to waive collateral, post-conviction
claims—even where the breadth of the waiver includes claims of ineffective assistance of
counsel—does not amount to “knowingly assist[ing]” that defendant’s lawyer in violating the
Rules of Professional Conduct. As previously explained, see supra at pages 2-9, a defense
lawyer does not ordinarily—and certainly does not automatically—violate the Rules of
Professional Conduct when advising a client in connection with such a plea offer. Thus, unless a
prosecutor has actual knowledge of factual circumstances that have created an irreconcilable,
unwaivable conflict of interest for a defense lawyer who is advising his client regarding such a
plea offer, the prosecutor’s plea offer does not “knowingly assist or induce” the defense lawyer
in violating the Rules of Professional Conduct. R. Regulating Fla. Bar 4-8.4(a) (“A lawyer shall
not . . . knowingly assist or induce another to” violate the Rules of Professional Conduct.); R.
Regulating Fla. Bar Ch. 4, Preamble: Terminology (“‘Knowingly,’ . . . denotes actual knowledge
of the fact in question.”). PAO 12-1 references Rule 4-1.8(h) and Rule 4-1.7(a)(2) as the rules
that could be violated by a criminal defense lawyer when such a plea offer has been extended to
a client. Yet both of those Rules of Professional Conduct expressly provide that in certain
circumstances a client, properly informed of such conflict (and in the case of Rule 4-1.8(h)
independently counseled), may consent to the lawyer’s representation notwithstanding the
conflict.
Should a prosecutor’s plea offer give rise to a conflict for a criminal defense lawyer, the
resulting conflict analysis is necessarily a case-by-case analysis for a criminal defense lawyer,
see supra at pages 7-9, just as the Texas Bar concluded in Texas Ethics Opinion 571 (2006), not
a matter for per se prohibition, as PAO 12-1 incorrectly provides. Further, a prosecutor will
ordinarily not be privy to the pertinent facts surrounding that case-by-case inquiry or the manner
in which any potential conflict may be or may have been addressed by the defense attorney.
There is simply no reason for a prosecutor to presuppose that a criminal defense attorney will
address any potential conflict of interest that might arise from a plea offer in any way other than
an ethical manner that complies with the rules. And there is certainly no reason that a prosecutor
is required to presuppose an ethics breach by defense counsel and therefore prophylactically
refrain from even making the plea offer. The Rules of Professional Conduct simply do not
require a lawyer to assume that another lawyer will choose an unethical course of conduct when
an ethical option is available. Where an ethical course of conduct is available to a criminal
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defense lawyer in response to a prosecutor’s actions, a prosecutor does not violate Rule 4-8.4(a)
because of the hypothesis that the criminal defense attorney may, unbeknownst to the prosecutor,
fail to properly follow the Rules of Professional Conduct.
Given these circumstances, a prosecutor’s mere extension of a plea offer that proposes
that the defendant waive collateral, post-conviction claims of ineffective assistance of counsel
does not amount to a violation of Rule 4-8.4(a).
B.

The Rules of Professional Conduct Do Not Support or Permit a Conclusion
That Use of the Subject Waivers Is Prejudicial to the Administration of Justice.

Although PAO 12-1 purports not to address the legality, constitutionality, or
enforceability of plea agreement waivers of post-conviction, collateral challenges to a
conviction, see PAO 12-1 at 1, ll. 8-10 (“The committee first notes that whether particular plea
agreements are lawful, enforceable and meet constitutional requirements are legal questions
outside the scope of an ethics opinion.”), the opinion nonetheless improperly embarks on just
such a policy-driven venture in its assertions as to a prosecutor’s ethical responsibilities under
Rule 4-8.4(d), and specifically in its conclusion that prosecutorial conduct in making such a plea
offer is prejudicial to the administration of justice.
The commentary to Rule 4-8.4 makes clear that Rule 4-8.4(d)’s prohibition of “conduct
. . . that is prejudicial to the administration of justice” simply “does not prohibit a lawyer from
representing a client as may be permitted by applicable law.” R. Regulating Fla. Bar 4-8.4 cmt.
(emphasis added). Indeed, “[t]he rules presuppose a larger legal context shaping the lawyer’s
role. That context includes . . . substantive and procedural law in general.” R. Regulating Fla.
Bar Ch. 4, Preamble. Yet, notwithstanding that two decades of substantive criminal law
authorize and enforce plea agreements that waive prosecutorial misconduct claims,2 PAO 12-1
2

See, e.g., United States v. Rodriguez-Rivera, 518 F.3d 1208, 1214-17 (10th Cir. 2008)
(enforcing plea agreement waiver to bar challenge to sentence where defendant claimed
prosecutorial misconduct at sentencing); United States v. Silva, 189 F. App’x 698, 701-02 (10th
Cir. 2006) (enforcing plea agreement waiver to bar challenge to sentence based on claims of
government misconduct); United States v. Garcia, 234 F.3d 1279, 2000 WL 1195540, at *6-*7
(9th Cir. 2000) (dismissing appeal that raised claim of government sentencing misconduct
because plea agreement “waived [defendant’s] right to appeal and collaterally attack the sentence
imposed by the district court”); United States v. Dykstra, 17 F.3d 397, 1994 WL 5726, at *2 (9th
Cir. 1994) (“In her [collateral, post-conviction] § 2255 motion, [defendant] also claims that the
government was involved in certain prosecutorial misconduct including illegal search and
seizure, governmental use of ‘unconstitutional evidence’, perjury, evidence tampering, and
withholding of exculpatory evidence. However, [defendant] is precluded from raising these
issues in her § 2255 motion because she made a knowing and voluntary waiver of her right to
appeal in her plea agreement.”); Cain v. United States, 2011 WL 4344554, at *2 (W.D. Wash.
(footnote continued)
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expressly opines “that it is prejudicial to the administration of justice for a prosecutor to require
the criminal defendant to waive claims of prosecutorial misconduct.” PAO 12-1 at 5, ll. 141-43.
PAO 12-1’s substantive policy position, packaged as an ethics opinion, concerning the
proper administration of the criminal justice system simply cannot be reconciled with the
commentary to Rule 4-8.4 and governing substantive law. Conduct that is authorized by law and
that courts have held is a legally valid component of the criminal justice system simply cannot be
deemed “prejudicial to the administration of justice.” Moreover, although “[l]awyers holding
public office assume legal responsibilities going beyond those of other citizens,” R. Regulating
Fla. Bar 4-8.4 cmt. (emphasis added), the law imposes no legal responsibility that requires a
prosecutor to refrain from using the subject waivers in plea agreements. On the contrary, the law
authorizes such waivers as legitimate benefits sought and bargained for by the prosecutor’s
client—the government—and thus authorizes and permits prosecutors to negotiate for such
benefits to their client. A prosecutor simply does not engage in conduct prejudicial to the
administration of justice when he seeks a waiver of post-conviction, collateral challenges on
behalf of the governmental entity that he represents; substantive law authorizes the government
to seek such waivers to secure the finality of a conviction and sentence resulting from a
voluntary criminal plea agreement, and Rule 4-8.4(d) does not purport to proscribe acts
authorized by applicable substantive law. Nor is it appropriate to deprive a client—here, the
government—of a valuable benefit and interest in finality of guilty-plea dispositions, by
prohibiting the client’s attorney from seeking this benefit, notwithstanding its approval by
decades of reviewing courts.
PAO 12-1’s application of Rule 4-8.4(d) is fatally flawed and ought not be adopted by the
Professional Ethics Committee.

Aug. 17, 2011) (“Under the rubric of prosecutorial misconduct, [defendant] contends that the
prosecution trumped up the charges against him, used unreliable confidential-informant
testimony, and used improperly obtained wiretap statements. This claim should be dismissed
because [defendant] waived his right to collaterally attack his sentence.”), adopted, 2011 WL
4344583 (W.D. Wash. Sept. 15, 2011); United States v. Hughes, 2011 WL 182102, at *5 (W.D.
Va. Jan. 20, 2011) (holding that defendant’s “claims alleging court error and prosecutorial
misconduct, are waived by [defendant’s] valid Plea Agreement waiver of his right to bring a
§ 2255 action”), appeal dismissed, 438 F. App’x 229 (4th Cir. 2011); Carstarphen v. United
States, 2008 WL 4369010, at *3 (S.D. Ala. Sept. 25, 2008) (holding that, “based on the waiver
contained in his plea agreement, [defendant] is precluded from alleging prosecutorial
misconduct”); Stahl v. State, 972 So. 2d 1013, 1015-16 (Fla. 2d DCA 2008) (enforcing waiver of
post-conviction collateral attacks that included “claims relat[ing] to acts or omissions allegedly
committed by the prosecutor, [the defendant’s] lawyer, or the trial court”); cf. United States v.
Haaby, 2012 WL 1718047, at *9-*10 (D. Or. 2012) (claim of law enforcement misconduct was
barred by waiver in plea agreement).

